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INTERNATIONAL  MILITARY  TRIBUNAL 
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The  Tribunal  ret,  pursuant  to  adjournment, 

at  0930. 

Appearances: 

For  the  Tribunal,  all  Members  sitting,  with 
the  exception  of:  HONORABIE  JUSTICE  LORD  PATRICK, 
Member  from  the  United  Kingdom  of  Great  Britain,  not 

sitting  from  0930  to  1712. 

•  «  .  * 

For  the  Prosecution  Section,  same  as  before. 
For  the  Defense  Section,  same  as  before. 
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(English  to  Japanese  and  Japanese 
to  English  interpretation  was  made  by  the 
Language  Section,  IMTFE.) 
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TlAhaiJiL  OF  TIlE  COUhT:  The  International  . 

Military  Tribunal  for  the  Far  East  is  now  in  session. 

TnE  PhES IDEiiT :  All  the  accused  are  ’'resent 
excert  UIIEZU  and  SHIKhTOMI  who  are  re;  resented  by 
counsel.  The  Sugamo  Prison  surgeon  certifies  that  they 
are  ill  and  unable  to  attend  the  trial  today.  The  cer¬ 
tificates  will  be  recorded  and  filed. 

General  Vasiliev. 

GEE Eh a L  VkSILIEV i  The  defense  invents  allowed 
contradictions  in  the  testinony  of  the  Soviet  and  Mon¬ 
golian  witnesses  and  ays  exaggerated  attention,  for 
instance,  to  the  clarification  of  the  question  how  many 
Soviet  border  guards  were  there  on  the  Zaozernaya  Kill  - 
32  or  30. 

But  the  defense  passed  over  in  silence  the 
testimony  of  these  witnesses  to  the  effect  that  the 
territory  which  later  became  the  scene  of  the  fighting, 
had  been  guarded  either  by  Soviet  or  by  Mongolian  bor¬ 
der  guards  since  old  times,  thus  attorn  ting  to  pretend 
that  such  testimony  was  never  given. 

Wo  submit  that  tho  Tribunal  cannot  ignore  this 
testinony  of  the  six  eye-witnesses,  who  established 
beyond  any  doubt  the  fact  that  in  both  cases  the  border 
line  in  those  areas  was  thoroughly  guarded  by  the  Sov^ 
and  Mongolian  border  guards.  In  the  light  of  the  fact 
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established  beyond  any  reasonable  doubt,  that  in  both 
cases  (events  in  the  Lake  Khassan  area  and  in  the  No- 
monhan  area)  as  regards  the  border  issuo  the  truth 
rests  with  the  Soviet  side,  it  should  bo  clear  tc  the 
Tribunal  that  territorial  claims  of  Japan  were  only  a 
pretext  for  the  initiation  of  an  aggressive  war.  This 
> retext  was  to  servo  the  ;ur  ose  of  justification  of 
the  military  operations  in  the  eyes  of  the  public  o  'in¬ 
ion  and  also  the  purpose  cf  using  the  form  of  an  "inci¬ 
dent"  in  the  most  advantageous  way  until  the  moment  when 
the  course  of  events  would  determine  the  prospect  of 
the  future  devclo  mont.  It  is  natural  that  under  these 
conditions  the  initiative  in  military  operations  could 
belong  only  to  the  Japanese  side.  *nd  so  it  was  in 

reality. 

V/e  see  no  necessity  of  repeating  all  copious 
factual  material  introduced  by  us  to  the  Tribunal  on 
this  issuo.  (T.  38,286,  7,755,  7,777,  7,811,  7,812-13, 

7,846-8,  38,364-7,  38,532-41) 

We  shall  touch  only  u  on  certain  points. 

•  •  •  *  .  0 

The  defense  unblushingly  attributed  to  the 
President  of  the  Tribunal  the  statements  which  he  never 
actually  made.  Thus,  in  their  summation  the  defense 
quote  the  words  of  the  President  cf  the  Tribunal  in  j 

— v,  ■  wnv  that  rook-  them -sound  as  If  he  said  t.hnt  .In - ) 
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the  Lake  Khassan  croc  there  was  "no  encroachment  by 

cno  notion  c.n  the  territory  of  another  with  a  view  of 

retaining  that  territory."  (T.  42,737) 

Actually  as  the  transcript  shows  (T.  7,803) 
the  President  suggested  that  the  defense  should  stop 
their  examination  which  missed  the  material  issues. 

His  words  were:  "This  is  r  useless  cress-examination 
which,  I  respectfully  suggest,  misses  the  whelo  point. 

"The  question  'whether  there  was  an  encroach¬ 
ment  by  the  Japanese  or  the  Hussions  cn  particular 
territory  could  be  determined  only  by  the  conduct 
of  their  armed  forces  or  some  '"thcr  official  body 
connected  with  one  or  other.  The  mere  movement  of 
private  individuals  across  a  boundary  line,  even  of 
religious  bodies,  would  have  no  bearing  on  what  the 
boundary  line  was.  The  question  here  is  whether  there 
was  an  encroachment  by  me  notion  cn  the  territory  of 
another  with  a  view  to  retaining  that  territory.  .  ." 

It  is  clear  that  this  is  the  correct  ap; roach 
to  the  settlement  of  this  issue,  but  the  defense  in¬ 
terprets  this  statement  as  the  settlement  of  the 
issue  in  substance  favorable  for  themselves. 

The  defense  ncinttined  that  there  wore  contra' 
dictions  in  the  testimony  cf  the  Soviet  vitnesses 
Batarshin,  Chorncpyatke  and  General  Grebennik  as  to 
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as  t<  the  strength  of  the  Soviet  troops  on  the  hills 

1 

Zaozernaya  end  Bezymyannaya  et  the  tine  v/hen  the  ornod 

2 

clashes  broke  out.  (T.  42,741-42)  But  in  reality, 

3 

es  it  nr.y  bo  easily  seen  from  the  record,  there  r.rc 

4 

nc  contradictions  whatsoever  in  the  testimony  of  these 

) 

6 

three  witnesses.  In  the  affidavit  of  linjor  Batarshin 

7 

mention  is  made  of  thirty  border  guards  vhc  were  on 

8 

the  hill  Zaozcrnrya  on  or  c.bout  July  1 5  end  cf  sixty 

9 

soldiers  (30  border  guards  end  r  reserve  -'lateen)  '/hen 

10 

the  first  armed  conflict  occurred,  that  is  cn  July  31 • 

11 

The  Witness  Chornopyatko  gave  the  sane  fig- 

12 

ures,  namely,  that  .  n  the  night  (f  July  30-31,  thirty 

13 

border  guards  rnd  a  reserve  plate cn  also  about  thirty 

14 

nen  streng  •  ortici-ntod  in  the  clash  fren  the  Soviet 

15 

side.  The  v/itness  stated:  "Originally  there  were 

16 

fewer  be rder  guards,  (i.Q.,  on  the  Zcezerneya  Hill), 

17 

but  since  the  16th,  there  were  30  border  guards." 

18 

(T.  32,175) 

19 

When  the  question  was  ut  to  him:  "That  is 

20 

21 

ccrroct,  only  Soviet  frontier  girrds  took  port  in  that 

22 

fighting,  is  it  net",  he  answered:  "llo,  that  is  not 

23 

ccrroct.  During  that  night  c no  pic toon  of  field  troops 

24 

came  un  tc  us  and  they  also  participated  in  the  bottle. 

25 

"Q  That  Y/as  rbcut  thirty  nen,  was  it? 

"A  Yes,  thirty  men."  (T.  32,186-38)  .  1 
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The  f i gure  referred  tr  in  the  affidavit  cf 
tlnjcr  General  Grebennik  tallies  v/ith  the  figures  stated 
by  the  witnesses  Batarshin  and  Cherncpyc tko.  In  de¬ 
fining  the  strength  of  the  border  guard  garrison  these 
two  witnesses  s  >ckc  f  nly  about  th-  Zaozernaya  Kill, 
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while  Grebennik  testified  cn  ncerninf  the  number  cf 
b<  rder  guard  tr  ops  along  the  entire  fr<  nt  line  from 
the  Hill  Zaozernaya  to  the  Hill  Bezynynnnoya.  In  the 
Cf  ur so  of  his  testime  ny  the  witness  Grebennik  testified: 
"By  that  time  the  roinf< reoments  cf  field  troops  wore 
<nly  reaching  the  battlefield  and  the  Bozynyannaya 
and  Zaozernaya  Hills  were  defended  only  by  the  border 
guard  outfits  which  had  been  somewhat  reinforced  by 
the  reserves  I  had  at  my  disy.c  sal.  (There  were  92 
be  rder  guards  c  n  the  two  hills  which  includes  60  men 
tn  the  Znezernayo  Hill)"  (T.  38,296).  Thus,  we  re;  ect, 
there  are  nc  contradictions  between  th^.  testimony  cf 
Batarshin,  Chornc;yntk<  and  Grebennik. 

The  defense  "Iso  attempt  tc  make  a  semblance 
cf  c>  ntradicti  ns  between  the  evidence  of  pre secuticn 
witnesses  concerning  the  strength  cf  the  Japanese  tre  o]  s 
whe  ’  anticipated  in  the  attack  <  n  the  night  of  July 
30-31,  1938.  In  the  evidence  'f  the  witness  Batarshin, 
to  which  the  defense  refer,  nothing  is  stated  tc  the 
off.-ct  that  ■  n  the -night  cf  July.  -30=3 1-tho  attack- wa-6 - 
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48,16! 

launched'  by  er.ad.se  tr<c~s  600-700  non  str  ng;17hat  is, 
stated  there  is  that  os  early  ns  about  July  15  Batarshin 
observed  a  ccncontrction  cf  nc  fewer  then  600-700 
Javanese  sc  ldicrs  c-n  the  border  opposite  the  Hill 
Zrczernoyn.  s  for  os  the  attack  cn  the  night  of 
July  30-31  is  concerned,  the  witness  testified  that 
it  hod  been  carried  rut  by  "large  fercos",  but  he  did 
not  state  what  the  strength  of  the  forces  had  been. 

(T.  32,074) 

Neither  did  the  witness  Chcrnopyntkc  state 
t)io t  the  attack  cn  th>-  night  cf  July  30-31  had  been 
carried  on  by  a.n  infantry  regiment.  This  witness  tes¬ 
tified  that  according  tc  his  estinote  there  hod  been 
driest  a  whole  regiment  strengthened  by  artillery 
in  thv  Hill  Zaczornayo  area  by  July  31«  The  defense 
attempted  to  ccnpol  the  witness  to  make  categorical 
statements  as  tc  the  strength  cf  the  troops,  but  they 
failed  tc  achieve  it  as  nay  be  soon  from  the  following 
answer  cf  the  witness:  "I  can't  say  that  because  I 
didn't  see  the  regiment  marching  in  cc lunns,  but  these 
positions  which  wore  held  by  the  Jr  'ancse  s<  ldiers  in 
those  entrenchments  which  wore  f c r  artillery  range, 
trench  nertars,  s  <  ko  for  themselves.  .  •  I  did  not 
see  the  regiment  marching  in  columns  headed  by  the 
commander,  but  judging  by  the  numerical  strength  and  by 


the  position  Which  hod  been  previously  re-arod,  I 
con  assure  the  Tribunal  that  in  that  area  was  about 
a  regiment  of  Japanese  troops,  reinforced  by  artillery 

and  trench  nortar s • "  (T.  32,163) 

hs  far  os  the  testiru  ny  of  General  Grebennik 

is  concerned  there  is  n.  mention  of  this  natter  at  ell 
at  the  cages  cited  by  the  defense.  The  defense  also 
failed  in  their  effort  to  discredit  the  testimony  of 
the  witnesses  Chegdo n  and  Bykov  in  no in ting  out  the 
elloged  contradictions  in  their  testimony  on  the  ques¬ 
tion  of  the  distance  at  which  the  border  ->clos  were 
set  up  between  the  three  "o.-bos"  at  the  border  between 
the  Mongolian  People's  Republic  and  Mcnchukuo  <n  the 
eastern  bank  cf  the  Khalkin-Gol  l.ivor.  «s  the  Tribunal 
knows  from  the  testin’  ny  of  Ra  j(  r  Bykov  beftre  the 
outbreak  of  the  fighting  in  the  Non.  nhan  area  the  lat¬ 
ter  went  tc  the  eastern  bank  cf  the  river  together  with 
Chcgdcn,  commander  cf  tho  7th  fro ntior  guard  outpost 
only  anco,  in  March  1939.  At  that  tire  he  saw  tho 
border  monuments  which  showed  the  border  line  C'obo") 
and  besides  some  markers  of  lesser  importance  in  the 
shape  of  pries  with  inscriptions  in  Mongolian.  In  tho 
oplnioon  of  tho  witness  tho  distnnee  between  those  sec¬ 
ondary  markers  was  one  kilometer  and  a  half.  (T.  38,389- 
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48,167 


Us  to  iiajtr  Chidden,  who  served  cs  Chief  of 
the  7th  herder  guard  outpost  f*r  o  number  cf  years, 
end  ns  it  mny  be  seen  from  his  testimony,  know  all 
the  features  cf  the  terrain  very  well,  he,  in  addi¬ 
tion  to  the  tostineny  cf  Bykov,  stated  that  the  x-lcs 
with  the  I'cnpdian  numbers  had  been  set  up  net  alone 
the  entire  border  line  but  only  in  such  pieces  where 
it  was  difficult  tc  trace  the  border  line  (T.  38,556) 

The  defense  trek  pains  tc  point  cut,  according 
to  the  number  of  poles  stated  by  Chotfdon,  these  poles 
necessarily  would  be  at  a  distance  of  kilometers 

one  from  another.  We  submit  that  this  circumstance  is 
of  no  importance.  But  it  is  important  to  establish 
only  the  fact  that  the  be rder  line  in  the  Kcnonhan  area 
was  defined  both  by  ancient  border  markers,  the  so- 
called  "obos"  (the  existence  cf  which  the  Court  nay 
establish  by  any  nan  at  its  dispr sal  by  the  very  names 
cf  the  locality  —  Mc.nonhan-Burd-Obo,  Eris,  Ulyn-Obo, 

Hula. t  Ulyn  Obo)  and  by  s^ccndary  be  rder  markers  vhich, 
cs  mny  be  seen  from  the  tostiru  ny  cf  Chordon  were  set 
up  in  such  Places  in  which  the  Ungolian  border  guards 

hcici  difficulty  t<  find  their  boprinps. 

Further,  the  defense  ettorr.  ted  tc  find  centra- 

dictions  bet-eon  the  tostineny  cf  Chr gden  and  Bykov 
1r  n  officer  net  fe n.lllar_,?lth  Ikngcllan - j 
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cn  the  border  polos,  whereas  Chegdr-n  wh o  had  a  comrnd 
cf  the  Mongolian  written  language  had  s  rken  rbcut 
Mr  ngc lion  figures.  In  such  o  way  the  defense  tried  tc 
nake  believe  that  they  did  net  understand  the  fact 
that  for  a  European,  Mongolian  we rds  and  Mongolian  fig¬ 
ures  would  look  like  characters. 

Such  "contradictions"  as  were  discovered  by 
the  defense  between  the  tostinc ny  <  f  Chepde  n  and  Bykov 
nay  cnly  point  to  their  utnc  st  credibility  and  tc.  the 
absence  cf  any  agreement  between  then.  Every  crimin¬ 
alist  knows  hew  unreliable  is  the  testimony  cf  witnesses 
which  was  given  ten  years  after  the  events  and  which 
fully  coincide  with  <  nc  r.nc  ther  in  the  smallest  details. 
Wo  censider  one  cf  the  essential  features  cf  a  complete 
lack  cf  credibility  as  tc  the  to s tine  ny  cf  a  number  of 
witnesses,  just  such  a  cc incidence  in  the  details. 

nfter  an  analysis  c  f  the  defense  and  re  secu- 
tir n  evidence  as  t>  which  side  was  right  on  the  issue 
cf  where  the  be rder  line  ran,  whe  initiated  the  hos¬ 
tilities  in  the  Kho.ssan  Lako  area  and  in  the  Ncnonhan 
area,  the  defense  realized  that,  cc  ntrrry  tc  the  facts 
and  documents,  ti  attribute  the  initiative  tc  the 
Sc  vic-t  Uni- n  and  tc  declare  with  all  firmness  that  the 
Japanese  side  was  right,  would  be  impossible. 

_ Itencc  there  cleared  the  version  nent toned 
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above  cf  "nr  c  no  is  guilty. "  But  since  such  a  version 
quite  obviously  does  nc  t  save  the  situation,  the  de¬ 
fense  concentrated  their  orgurients  cn  the  allegation 
that  the  Lake  Khassan  and  the  Khalkin-Gd  events 
wore  not  undeclared  wars  but  "ty  iccl  border  incidents." 
(T.  42,722)  Fr<  n  that  fellows  that  those  events  do  nr  t 
C(  ne  under  Article  5  of  the  Charter  and  nust  be  excluded 
fr<  n  the  Indictnont. 

In  seeking  tr  provo  that  the  hostilities  at 
Lake  Khassan  and  at  Khnlkin-Gcl  Liver  were  nere  border 
incidents,  the  defense  tried  tc  find  all  kinds  cf 
features  which  would  distinguish  these  events  fren  or¬ 
dinary  wars.  Wo  are  ni  t  going  to  disdain  that  r  ne 
feature  cf  war,  for  instance,  is  the  severance  of  di»- 
lonatic  relations.  But  wo  draw  the  attention  to  the 
fact  that  the  defense  were  careful  to  ignore  a  nunber 
c>f  very  iny  rtant  and  decisive  features,  which  dis¬ 
tinguish  the  events  near  Lake  Khassan  and  the  Khnlkin- 
Gol  Liver  from  "ty;  ical  be  rdor-  incidents."  It  is  ccn- 
nu.n  knowledge  that  of  b'.  rdor  incidents  it  is  ty  ical 
that  they  occur  in  a  sprntanec us  way,  in  the  initiative 
of  local  agents,  that  t nly  birder  guard  units  take  "ort 
in  the  fighting.  Besides  usually  the  high  pc int  of  the 
conflict  does  n  t  last  long.  To  avc id  repetition  we 
shall  t  rorf^r  — th„  arUculnrs  >f  these  events  whlcfr 
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v/^re  sot  forth  in  lur  General  Summation.  (T.  39,831-75) 

Tho  Tribunal  remembers  that  (1)  the  beginning 
ff  tho  fighting  near  Lake  Khcsscn  was  -receded  by  a 
diplomatic  ‘  reparation  which  lasted  more  than  half  o 
no nth  (T.  7,761),  end  th^re  is  nt  doubt  that  the  Jap¬ 
anese  Government  was  well  rvrre  if  th«-  re  press  of  t*K 
preparation  <n  the  soot  f <  r  lerco-scr.lo  hostilities; 
and  it  is  also  clear  that  the  fighting  operations  were 
started  and  cc  nductod  under  erders  of  tho  Japanese  G<  v- 

ornnent. 

The  eutbreak  rf  the  fighting  in  the  Nenonhan 
area  had  boon  -recoded  by  a  cc ncontroticn  if  lnrpe 
Japanese  arnod  fircos  (T.  7,846)  and  tho  Japanese  Cov¬ 
er  nn-nt  v/ps  well  informed  about  the  developments 
(T.  7,856,  22,600)  and  large-scale  military  i  pera tic ns , 
in  particular  th^  erganiantien  cf  a  s  ocial  n rmy, 
c,uld  net  have  taken  lace  otherwise  than  u 'on  the 
*  irder  cf  the  Japanese  G< vernnent.  (2)  Field  troops 
participated  in  the  fighting  in  the  Lake  Khassan  and 
the  Kha.lkin-Gol  hiver  areas.  On  the  first  occasion, 
the  Japanese  side  had  at  least  one  reinforced  division, 
on  the  second,  a  number  of  divisions.  On  both  occasions 
artillery,  including  heavy  artillery,  took  part  in  the 
fighting  and  in  the  hostilities  at  the  Khalkin-Gol 
7. i vpr .  — ^  r nfi  tanks  in  a  considerable  quantity - 
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(T.  22,647-48;  23,038-39;  o.  pendix  No.  9  to  Ex.  7 66) 
Defense  counsel  Messrs.  Blakeney  rnd  Furness 
who  dealt  with  these  specific  frets  did  not  take  upon 
themselves  to  contest  the  participation  of  field  troops 
and  the  large-scale  character  of  the  hostilities. 

(T.  42,722)  If  defense  counsel  Mr.  Yanaoka  in  contra¬ 
diction  with  the  facts  called  in  his  summation  these 
military  operations  "armed  clashes  between  the  border 
guards,"  (T.  42,311)  this  must  be  explained  not  even 
by  the  incorrectness  of  his  viewpoint,  but  simply  by 
his  not  knowing  the  materials  of  the  case. 

(3)  The  period  of  hostilities  in  the  vicinity 
of  Lake  Khrssan  continued  about  tvo  weeks  and  in  the 


Khrlkin-Gol  Liver  area  several  months,  from  May  to 
September  1939.  (Lx.  766;  Ex.  753)  This  factual  aspect 
of  the  events  shows  quite  clearly  that  they  by  no  means 
cm  be  called  border  incidents  and  the  Soviet  Union 
never  considered  then  border  incidents.  It  is  surpris¬ 
ing  that  the  defense  allege  that  these  events  were 
never  regarded  in  the  Soviet  Union  as  w'Ts  (1.  42,726) 
when  as  far  back  as  7  August  1938  In  his  conversation 
v/ith  ShlGEMITSU,  the  People's  Commissar  for  Foreign 
affairs  told  him:  "We  think  that  it  is  impossible  in 
this  case  to  talk  about  a  frontier  incident,  because 
-t.-m  n r-r^r  v.nc  r.nt  in  finnr-itifln  bv  the  Jnpanoco  side  a-t— 
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tho  very  beginning  ..."  (Ex.  2638)  Thrt  sta tenant 
of  fact  is  especially  true  of  the  Khalkin-Gol  ivivor 
events  which  were  hostilities  on  n  considerably  larger 
scrle.  We  nay  remind  the  Tribunal  that  Connrnder  of 
tho  6th  Japanese  Army  especially  formed  for  conducting 
military  operations  in  the  Khrlkin-Gol  Liv^r  c  r^a  s..id 
in  his  order  dated  5  September  1939:  "The  circumstances 
r.re  nov  such  that  it  is  clear  that  the  matter  is  beyond 
the  limits  of  a  mere  frontier  conflict."  (Ex.  766, 
Appendix  Ho.  12)  Taking  into  consideration  the  pecul¬ 
iar  features  of  Nononhrn  and  Chr.ngkufcng  events  the 
prosecution  defined  th.n  as  "undeclared  aggressive  wars" 
and  as  such  they  independently  fall  under  article  5 
of  the  Charter.  It  must  bo  borne  In  mind  thrt  Japanese 
imperialism  in  its  criminal  practice  considered  it  more 
advantageous  to  conduct  hostilities  without  any  formal 
declaration  of  war,  even  jaaftfc  £octun,  trying  to  avoid 
tho  changes  in  its  legal  status  as  regards  third  coun¬ 
tries,  which  changes  under  international  low  must  have 
taken  place  if  c  state  of  war  had  been  declared. 

Wo  do  not  even  speak  about  the  way  the  Jopanesej 
imperialists  used  for  the  realization  of  aggression 
tho  form  of  "incidents",  kind  of  provocations  serving 
as  c  pretext  for  seizin*  honchurie  and  c  considerable 


n  \_  - 
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declaring  a  state  of  war  and  without  severing  diplo- 
notic  relations.  The  tactics  of  the  Japanese  imperial¬ 
ists  applied  in  the  Lake  Khnssnn  and  in  the  Khnlkin-^ol 
Liver  areas  aimed  at  making  the  further  development 
of  hostilities  for  attaining  their  aggressive  aims  de¬ 
pendent  upon  their  results  without  bindine  themselves 
for  the  time  beir.^  with  a  declaration  of  war. 

On  the  other  hand,  the  Soviet  Union  following 
her  policy  of  peace  v;r s  interested  in  avoiding  by  all 
means  being  involved  in  v.  big  war,  and  therefore  did 
not  declare  a  state  of  war  and  did  not  break  off  dip¬ 
lomatic  relations  with  Japan,  confining  her 
(the  U.o.S.L. ' s)  military  operations  to  defense  and  the 
restoration  of  its  interests  infringed  uoon  by  the  Jap¬ 
anese  aggressors. 

The  -.rue  significance  of  undeclared  aggressive 
wars  in  the  Lake  Khossan  >-nd  Khalkin-Gol  Liver  areas 
becomes  clear  in  the  li‘ht  of  general  aggressive  policy 
of  Japan  toward  the  Soviet  Union.  These  events  cannot 
b  considered  otherwise  but  in  close  co  ncction  v/ith 
the  general  system  of  planning  and  preparation  by  the 
Japanese  imperialists  of  a  large-scale  aggressive  war 

vis-a-vis  the  U.S.^.L. 

The  defense,  evidently  realizing  that  the 
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declaring  a  state  of  ner  and  without  scvoriw'  diplo- 
notlc  relations .  The  tactics  of  the  Japanese  inpcrirl- 
ists  applied  in  the  Leko  Khassnn  and  in  the  Khnlkin-lol 
hiver  areas  aimed  at  making  the  further  development 
of  hostilities  for  attaininr  their  aggressive  aims  de¬ 
pendent  upon  their  results  without  binding  themselves 
for  the  tine  boir.e  with  r.  declaration  of  war. 

On  the  other  hand,  the  Soviet  Union  following 
her  policy  of  porco  was  interested  in  avoiding  by  all 
noons  boinr  involved  in  u  big  wrr,  and  therefore  did 
not  declare  a  stats  of  war  rnd  did  not  broak  off  dip¬ 
lomatic  relations  with  Jopcn,  confininr  her 
(the  U.S.S.L.'s)  military  operations  to  defense  and  the 
restoration  of  its  interests  infrlnuod  upon  by  the  Jap- 
rnose  oppressors • 

The  .rue  sipnificcnco  of  undeclared  appressive 
v:rrs  In  the  Loko  Khossrn  ^nd  Khalkin-Gol  hiver  orer.s 
boconos  clear  in  the  li-ht  of  general  aggressive  policy 
of  Japan  toward  tho  Soviet  Union.  Those  events  cannot 
b  considered  otherwise  but  in  close  connection  with 
the  general  systen  of  plonninp  and  preparation  by  the 
Japanese  imperialists  of  a  large-scale  n- gressivo  war 

vis-a-vis  the  U.S«~»h» 

Tho  defense,  evidently  realizing  that  the 
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*;ivu  then  too  slim  a  chance,  invented  the  third  ver¬ 
sion  that  the  issue  of  responsibility  nust  bo  consid¬ 
ered  dropped  in  connection  with  the  agreement  of  the 
parties  about  the  cessation  of  hostilities  and  in  con¬ 
nection  with  the  Neutrality  Pact  of  1941. 

We  ere  compelled  to  repeat  whet  was  already 
said  in  the  summation:  "This  allegation  has  no  grounds 
because  in  order  to  absolve  responsibility,  a  ^pecial 
reference  to  an  amnesty  contained  in  a  subsequent  dip¬ 
lomatic  act  should  be  required,  is  known ,  no  such 

reference  has  over  been  made.  Besides  the  Changkufcng 
events  are  not  a  separate  isolated  fact,  but  a  link  in 
the  fenornl  system  of  oppressive  actions  of  the  Japan¬ 
ese  imperialists  against  the  U.S.S.B.,  and  moreover, 
a  link  in  the  aggression  of  imperialistic  powers  against 

all  democratic  nations. 

Finally,  if  the  defense  wants  to  consider  the 

question  of  responsibility  dropped  because  in  April  1941 
the  Neutrality  Pact  was  concluded  between  Japan  and  the 
Soviet  Union,  which  seemed  to  sum  up  previous  relation¬ 
ship  between  the  two  countries,  then  such  reason  is 
groundless-  in  view  of  the  above-stated  considerations, 
and  also  because  this  treaty,  rs  it  will  be  conclusively 
proved  later,  was  concluded  by  Japan  with  a  treacherous 
nnrnose  and,  therefore,  that  tf.r.ty  accords  neither - 
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nornl  nor  legal  right,  to  r of or  to  it."  (T.  39,853-54) 

The  defense  hrve  advanced  absolutely  no  new 
considerations  and  did  not  nake  their  conclusions  more 
convincing  by  repeating  many  tines  one  and  the  sane 
thing.  V/o  cannot  pass  ov.r  in  silence  the  defense's 
using  their  sunnrtion  for  highly  inproper  attacks  on 
one  of  the  countries,  calling  it  "a  puppet",  a  country 
which  participated  in  war  with  Hitlerite  Germany  and 
imperialist  Japan,  namely  tlu.  Mongolian  People's  hepub- 
lic.  In  this  case  tho  defense  only  repeat  propagandist 
versions  of  the  Japanese  imperialists  who  of  old  at¬ 
tempted  to  violate  th.-  sovereignty  of  the  Mongolian 
People's  Iiepublic  for  their  aggressive  purposes. 

The  defense  desire  to  substantiate  this  by 
assorting  that  the  Honrolian  People's  iiepublic  alleged¬ 
ly  could  not  conclude  a  treaty  of  nutual  assistance  with 
the  Soviet  Union  and  therefore  the  actions  of  Japan 
in  the  Khnlkin-Gol  Liver  area  did  not  constitute  ac¬ 
cession  against  the  Soviet  Union.  V'o  realize  that  of 
course  it  was  quite  unpleasant  for  the  accused  to  do^l 
not  with  a  comparatively  weak  Iiongolian  nrr.y,  but  with 
the  Soviet  Army.  But  that  is  another  natter. 

The  independence  of  the  Lon.’olian  People's 
hepublic  was  formally  recognized  by  the  Chinese  Govern- 
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the  tionnolian  People’s  Republic  had  been  c  sovereign 
state  having  her  o vn  territory,  people,  rover nnent  rnd 
relations  with  other  countries.  As  is  known  the  auton¬ 
omy  of  Outer  ilongolia  ns  a  port  of  Chinn  was  proclaimed 
as  far  bock  as  1911.  In  article  5  of  the  Tripartite 
Agreement  of  Russia,  Outer  Mongolia  and  China  of  Juno  7, 
1915,  it  was  specially  provided  that  "China  and  Russia, 
conformably  to  articles  II  and  III  of  the  Sino-Lussia 
declaration  of  .  .  .  23rd  October  1913  -  recognize  the 
exclusive  right  of  the  autonomous  Government  of  Outer 
Mongolia  to  attend  to  all  the  affairs  of  its  internal 
administration  and  to  conclude  with  foreirn  powers  in¬ 
ternational  treaties  and  agreements  respecting  all  ques¬ 
tions  of  r.  commercial  and  industrial  nature  concerning 

autonomous  llonpolia."  (Ex.  2_03) 

On  November  5,  1921,  the  Soviet  Government 

recognized  the  Mongolian  People’s  Government  ns  the 
only  lawful  government  of  llonpolia  and  sent  their  nnbas 
sedor  Plenipotentiary  to  the  capital  of  the  Mongolian 
People's  Republic  and  their  consuls  to  Mongolian  cities. 
On  March  12,  1936,  a  protocol  of  mutual  assistance  w-s 
sinned  between  the  Soviet  Union  and  the  Lion  olian 

People ’ s  Republic.  (Ex.  214) 

,  Consequently  the  Japanese  imperialists  were 

m-rfoctlv  aware  that  an  attack  on  the  Uonpolian  People's 
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i.opublic  would  at  the  sane  tine-  be  hostilities  vis-c- 
vis  the  U.o.S.h. 

Ho  grave  inportanco  should  bo  attached  to  the 

dofonso's  discourse  about  the  inexactitude  which  was 

node;  by  inadvortenco  in  the  wording  of  Count  51  of 

the  Indictment.  (T.  42,721) 

It  is  obvious  the t  the  murder  of  cert? in  nen- 

s  l  bers  of  the  Soviet  and  lionpolian  armies  took  place  on 
the-  territory  of  the  Mongolian  People’s  hepublic,  but 
•0  1  not  on  the  territories  of  the  Mongolian  People’s  I.opub¬ 
lic  and  the  U.S.S.k.  Counts  26  and  36  of  the  Indict- 
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nent  leave  no  doubt  whatsoever  as  to  that  natter. 

The  defense  could  not  but  recognize  the  fact 
that  the  Japanese  army  General  Staff  worked  out  strate- 
ric  and  operational  plans  vis-a-vis  the  Soviet  Union, 
and  that  their  contents  wore  stated  in  the  prosecution 
evident--.  (T.  42,790-3)  hut  the  defense  node  every 
effort  to  provo  that  these  plans  v-re  not  pl-ns 
aggression  and  therefore  did  not  entail  any  responsi¬ 
bility.  To  attain  those  alns  the  defense  used  flagrant- 

ly  denaroricol  methods • 

Hero  is  one  of  then.  Having  pointed  out  that 

all  countries  having  general  staffs  usually  work  out 
operational  plans  and  that  tho  drafting  of  then  is  the 

duty  o^jam-SMff -Smccr^^eidcfensci_without 
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mentioning  tho  contents  of  the  plans  connected  v/ith 
thu  course  of  state  policy,  contended  that  "If  at  the 
sane  tine  it  is  to  bo  accounted  criminal  vis-a-vis 
foreign  nations  to  carry  out  that  duty,  it  can  bo  only 
by  declaration  of  the  novel  doctrine  that  the  ncre  pro 
fussion  of  arms  has  be^n  branded  ns  criminal.  . 
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(T.  42,791-2) 

V/c  v/oula  not  bo  surprised  if  tho  defense  having 
once  disregarded  conrion  sense  carry  their  contentions 
to  complete  absurdity,  alleging  th-t  if  following  the 
German  loaders  the  J-ponosc  statesmen,  military  and 
diplomatic  officials,  ore  brought  to  justice  in  crim¬ 
inal  proceedings,  it  means  that  a  novel  doctrine  has 
been  declared  that  any  government  service  is  criminal. 

We  shall  reply  to  this  caviling  method  v/ith 
tho  hussisn  proverb:  "The  wolf  is  beaten  up,  not  be¬ 
cause  he  is  grey,  but  because  he  has  eaten  a  lamb." 

All  other  arguments  of  the  defense  are  dema¬ 
gogical  to  tho  seno  extent  and  ere  not  any  noro  con¬ 
vincing  than  this  one. 

Tho  defense  found  it  possible  to  misquote  a 

statement  node  by  Mr.  President  to  corroborate  their 
false  allegations.  They  quoted  Mr.  President's  words 
in  the  followin'-  way:  "We  know  .  .  .  (pirns)  ere 

In  the  ganflicl  stiff_P£fioos_o.f  J3th>j; - 
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countries."  (T.  42,790-1)  Usin'!  only  those  phrases 
which  support  th_ir  contention  tlu  t  plans  of  general 
staff  offices  cannot  s~rvo  as  evidence  of  the  planning 
of  aggression,  the  defense  hrve  clearly  distorted  hr. 
President's  idea.  It  can  be  o^sily  seen,  if  one  roods 
the  -./hole  of  i'.r.  President's  statement  referring  to 
the  testimony  of  a  witness.  It  reads  a.s  follows:  "I 
suppose  we  know  that  elans  aro  prepared  in  the  General 
Staff  offices  of  other  countries,  tut  what  they  would 
be  about  wo  would  not  know  nor  would  he."  (T.  8,115) 

The  President  of  the  Tribunal  quite  correctly 
attached  the  main  importance  to  the  contents  of  the 
plans  prepared  by  thv-  General  Staff  offices.  That  is 
the  substance  of  the  issue. 

The  prosecution  have  convincingly  proved  th^ 
contents  of  strategic  and  operational  plans  of  the 
Japanese  General  Staff  to  be  plans  which  were  a  vital 
part  of  the  over-all  plan  of  Japan's  aggression  against 
the  U.S.S.ii. 

The  contents  of  the  plans  of  the  Japanese  Gon- 

i 

eral  Staff  bear  witness  to  the  aggressive  nature  of  the 
contemplated  hostilities.  The  Tribunal  knows  from  the 
j testimony  cf  the  witnesses,  Japanese  generals  and  offi¬ 
cers,  that  the*  General  Staff  of  Japan  planned,  year 
i  af-tuie  .yeer-T-  -the  seizure -by-  the— Ja^a  ncs^  armed  forces - 
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of  the  Soviet  Uaritlno  province  U’.  8fWu-r,  '8,130-2)  , 

of  the  Soviet  Zabalkolio  (T.  8,432-3,  38,424),  lior  thorn 

So --hr. lion  and  Kamchatka*  (T.  8,100) 

The  planning  of  seizure  of  those  territories 

lyinr  hundreds  rnd  thousands  of  kilometers  av/oy  fron 
Japan  cannot  be  accounted  for  and  justified  by  any  con¬ 
siderations  of  Japan’s  defense.  It  proves  incontestably 
that  the  strategic  and  operational  plans  of  Japan's 
General  Staff  constituted  the  military  aspect  (T.  8,101) 
of  the  over-all  plan  of  repression  and  were  plan? 

a ■-.'•rcssivo  wr-Xi* 

The  defense  cannct  be  saved  fron  this  conclusioiji 

by  abstract  discourse  conccrninr  the  questions  of  Plan¬ 
ning  war  apainst  the  U.S.S.h.  fron  the  point  of  view 
of  the  "military  naxins"  (T.  42,794)  taken  apart  fron 
the  specific  historical  situation  and  fron  the  oppres¬ 
sive  course  of  Japan’s  foroirn  policy  towards  the 
U  •  S  •  S  .it . 

The  oppressive  and  offensive  plans  napped  out 
by  Japan's  General  Staff  and  by  the  Kwnntuna  -rny  Staff 
are  called  "defensive"  by  the  defense  on  the  ground 
that  "a  vigorous  offense  is  the  best  defense,  (T.  42,794 
",  ,  .  as  common  sense  tells  us,"  say  the 
defense,  "the  ambition  cf  any  army,  once  war  hrs  com¬ 
menced,  is  to  take  the  offensive.  .  .  This  is  the 
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ambition  of  cn  r.r:’.y  fighting  a  v;rr  of  n.'nrossion,  it 
is  the  nnbition  cf  the  err.iy  fighting  c  war  of  defense. 
Occupation  of  cnony  territory  .  .  .  hr.s  nothing  what¬ 
ever  to  do  v.'ith  the  character  of  the  v/o  r  ..." 

(T.  42,793-4-) 

This  reasonin';  of  defense  counsel  Blakenoy 
end  Furness  is  r.  universal  formula  justifying  &11  kinds 
rnd  forns  of  armed  aggression  in  the  past,  present  and 
future . 

In  fact,  Japan's  General  Staff  in  preparing 
plans  against  the  U.S.S.u.  acted  not  cn  the  basis  cf 
"nnxins  of  nilitrry  art"  according  to  the  present  for¬ 
mula  cf  the  defense  counsel,  but  on  the  basis  cf  the 
offensive  strategy  in  conformity  v/ith  thu  aims  cf  ag¬ 
gression. 

The  defense  have  forgotten  v/hat  answers  were 
given  in  court  to  their  questi<  ns  by  the  witness 
Lieutenant  General  iXJiw»K..i.I,  former  professor  of  Japan's 
General  Staff  College  ano  Director  of  the  Total  War¬ 
fare  Institute.  i.Ui...K<»i.I  stated  the  substance  cf  the 
doctrine  of  the  Japanese  G„ncral  Staff  ,rhc.  acted  on 
the  premise  that  "...  it  is  necessary  that  the  Japan¬ 
ese  expand  overseas,  particularly  expand  cn  the  conti¬ 
nent  of  ..sin.  .  .  Furthermore,  in  order  tc  bo  able  tc 
carry  on  v/erferc  th.-  natural  resources  of  the  continent 
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arc  essential  and  oust  be  utilized.  This  fact  is  v/oll 
attested  to  by  the  late  v/or,  that  is,  the  war  of  Great¬ 
er  East  Asia.  .  .  -nd,  therefore,  as  far  os  Japan  «ds 
concerned,  it  was  necessary  that  she  have  a  strong  foot¬ 
hold  on  the  ccntinont  politically,  economically  and  nil 
itarily.  This  bcinn  the  fact  and  this  being  the  reas¬ 
on,  Japan  strategically  nust  always  point  to  the  offen¬ 
sive."  (T.  32,036-7) 

he  ply  inf*  to  the  next  question,  IIUlu.KAi:i  testi¬ 
fied:  .  ,  as  I  have  said  before,  overseas  expan¬ 

sion  was  necessary  for  Japan  as  a  nation;  and  while 
undertaking  such  an  expansion  war  nay  possibly  occur, 
if  such  a  war  occurred  Japan  nust  tnk^  the  offensive 
and  gain  control  of  certain  strategic  and  vital  areas." 

(T.  32,037) 

Considerable  evidence  cf  aggressive  intentions 
vis-a-vis  the  U.S.S.K.  introduced  by  the  prosecution  and 
the  testimony  of  thu  witness  IIUlu.IwlII  cited  above 
destroy,  as  a  heuse  of  cards,  the  whole  concept  of  the 
•'defensive  strategy"  <f  node  up  by  sene  defense 

witnesses,  the  unbridled  militarists  like  T .W,  Shini- 
chi  and  Ki.Si.Jiiu.  (Ex.  2676,  Ex.  2670)  and  the  defense’s 

dissertation  cn  the  "military  nr.xins." 

Beside  the  strategic  and  opernticnal  plans 
prepared  by  tlw  Oonercl  Staff  Office,  pc  liticol  end 
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-c-Cf-nonie  plana  v/agin,1’  if  v/nr  were — 

boinr  worked  out  by  other  state  agencies  of  Japan.  «.ll 
cf  those  plans  were  in  conplotu  ccerdinaticn  and  wore 
based  on  cno  and  the  sane  proniso  —  aggression  against 
the  U.S.S.n.  and  other  nations. 

Of  course,  uo  shall  not  find  the  words  "Plan 
cf  Japan's  regression"  in  the  plans  thonselves.  The 
words  "Japan's  defense"  arc  repeated  dozens  of  tines. 
But  it  is  not  the  title  that  natters.  It  is  known  that 
the  Japanese  nilitarists  widely  used  defensive  slogans 
to  justify  their  expansic  nist  policy  and  tc  c<  nceal 
their  preparation  fc.r  regressive  war. 

In  their  sunnetirn  the  pre  secution  analyzed 
the  contents  of  the  strategic  end  operational  plans  of 
the  General  Staff  not  as  an  isolated  subject,  but  as  a 
vital  link  in  the  chain  of  nor.sures  ained  at  Japan's 
preparation  f r r  aggressive  war  against  the  U.S.S  .h. 
(Sections  H-ll ,  H-50,  H-56,  H-62) .  It  should  net  be 
forgotten  that,  as  one  of  the  r.cnbers  of  the  General 
Staff  Office  testified,  "operational  plans  are  node 
by  the  General  Staff  Office  under  the  direction  of  the 
Chief  of  General  Staff,  and  th>.n  after  it  has  been 
revised  and  sanction  received  from  the  Thrc no  it  bc- 
ccnos  a  fornulatod  operatic nnl  plan  of  the  .any." 

(T.  8,110) 
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bcinr  worked  out  by  other  state  agencies  of  Japan.  *.11 
of  those  plans  wore  in  complete  ccerdinaticn  and  wore 
based  on  cno  and  the  sene  prcnisc  —  aggression  against 
the  U.S.i.h.  and  other  nations. 

Of  course,  wo  shall  not  find  the  words  "Plan 
cf  Japan's  4.0  ression"  in  the  plans  thonselves.  The 
words  "Japan's  dofunsc"  are  repeated  dozens  of  tines. 
But  it  is  net  the  title  that  natters.  It  is  known  that 
the  Japanese  nilitarists  widely  used  defensive  slogans 
to  justify  their  expansit  nist  policy  and  t(  conceal 
thoir  preparation  fc.r  aggressive  war • 

In  their  sunnetirn  the  prosecution  analyzed 
the  contents  <  f  the  strategic  end  operational  plans  of 
the  General  Staff  not  as  an  isolated  subject,  but  ns  0 
vital  link  in  the  chain  of  measures  aimed  at  Japan's 
preparation  f r  r  aggressive  war  against  the  U.S.t.h. 
(Sections  H-ll,  H-50,  H-56,  H-62) .  It  should  net  be 
forgotten  that,  as  one  of  th-i  members  of  the  General 
Staff  Office  testified,  "operational  plans  are  made 
by  the  General  Staff  Office  under  the  direction  of  the 
Chief  of  General  Staff,  and  th>.n  after  it  has  been 
revised  and  sanction  received  fre  n  the  Thrc  no  it  be¬ 
comes  a  formulated  operatic  nnl  plan  (f  the  ...rny." 
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(T.  8,110) 
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It  is  necesscory  tc  r onehbcr  the. t  the  Goner n I 
Stuff,  as  well  r s  the  War  Linistry,  was  headed  by  the 
organizers  of  the  conspiracy  of  aggrossicn  who  paid 
ereot  attention  t'  the  planning  and  preparation  of  op¬ 
pressive  war  against  the  U.S.S.i*.  It  is  net  n  ner<. 
chance,  therefero,  that  of  25  defendants  in  this  casv,, 
fifteen  are  ferner  nilitary  loaders  cf  Japan,  and 
one  nr  those  there  arc  cne  field  narshol,  twelve  gener¬ 
als  and  one  adniral  v/ho  were  in  sene  way  cr  other  cc  n- 
cerned  with  the  drafting  cr  inplenont«ticn  cf  strategic 
and  operational  plans  cf  Japan's  General  Staff. 

The  defense  point  out  the  fact  that  strategic 
and  cperationol  plans  cf  the  General  Staff  were  pre¬ 
pared  not  only  against  the  U.S.S.h*  tut  against  the 
United  States,  Great  Britain  and  China  as  well. 

(T.  42,796) 

But  what  does  it  change?  The  point  is,  what 
was  the  nature  of  these  plans?  wo  know,  and  the  prose¬ 
cution  ovidonce  shows,  that  it  was  precisely  these 
plans  of  Japan's  General  Staff  that  were  carried  out 
vis-a-vis  China  and  in  th^  Pacific  War.  (T.  8,112) 

Hence,  it  is  clear  what  those  plans  wore  and, 
consequently,  such  parallels  are  not  favorable  to  the 
defense.  It  weakens  the  defense  case  to  point  out 
that  these  plans  for  c  *  rcssive  war,  as  the  prosecution 
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T,aS  shown,  wer«  prepared  toy  the^'da'panese  General  SiraTf 
not  only  against  the  U.S.o....,  but  against  other  free¬ 
dom-loving  nations  as  well. 

And,  finally,  does  the  fact  (emphasized  by  the 
defense  for  their  own  purposes)  that  the  strategic  and 
operational  plans  were  prepared  annually,  diminish  the 
importance  of  these  plans?  Evidently  not. 

Moreover,  the  prosecution  emphasizes  that, 
as  is  seen  from  the  testimony  of  one  of  the  witnesses, 

",  .  .  even  during  a  year  plans  were  constantly  revised 
to  move  in  accordance  with  the  international  situation." 
(T.  8,115) 

Who,  then,  can  concur  with  the  defense  in  the 
contention  that  if  plans  are  prepared  annually,  then 
they  are  common  plans  prepared  "against  eventualities?" 
(T.  42,795) 

Another  and  more  important  question  may  be 
put:  bid  the  nature  and  substance  of  the  plans  change 
during  their  annual  drawing  up  and  redrawing?  By  way 
of  a  reply  we  shall  quote  the  words  of  the  accused 
OShL-A,  the  discussion  of  which  the  defense  have  avoided: 
"...  for  the  last  20  years  all  plans  of  the 
General  Staff  had  been  worked  out  for  an  attack 
on  hussia  and  were  still  directed  towards  such 
an  attack."  (Ex.  339-A) 


Thus,  Japan's  General  Staff  prepared  annually  strategic 
and  operational  plans  for  aggressive  var  against  the 
Soviet  Union  in  conformity  v/ith  the  expansionist  course 
of  the  national  foreign  policy  and  with  the  plan  of 
conspiracy  against  peace,  awaiting  the  most  favorable 
moment  for  the  realization  of  those  plans. 

As  v/as  to  be  expected,  the  defense  paid  spec¬ 
ial  attention  to  the  "Kantokuen"  plan.  That  plan  v/as 
worked  .  ut  by  the  Army  General  Staff,  War  Ministry  and 
the  Kwantung  Army  Headauarters  after  Germany  had 
treacherously  attacked  the  Soviet  Union  from  the  v/est 
in  1941,  i.e.,  when  the  situation  for  such  an  attack 
against  the  U.S.S....  from  the  east  v/as  developing  most 
favorably  for  Japan.  The  Tribunal  knows  that  as  early 
as  July  2,  1941  an  Imperial  Conference  was  held  which 
decided  the  basis  on  which  the  "Kantokuen"  v/as  pre¬ 
pared.  (Ex.  779) 

The  defense  allege  that  the  Kantokuen  v/as  not 
a  plan  of  aggression  against  the  U.S.j  ....  The  main 
defense  evidence  concerning  the  Kantokuen  consists 
of  the  testimony  of  the  witnesses  TaNAKa,  Shinichi  and 
(ASAHAiiA  (Exs.  2676,  2670),  both  of  whom  testified 
to  a  greater  extent  on  their  own  behalf  rather  than  on 
the  behalf  of  these  accused  since  in  fact  they  had  been 
active  accomplices  of  the  latter. 
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Using  their  testimony  the  defense  contend  that 
"the  Kantokuor.  was  designed  to  strengthen  the  Kwantung 
Army  in  case  of  development  of  the  national  policy  of  2 
July"  (1941)  (T.  42,814)  and  as  a  measure  "to  strengthen 
preparedness  against  the  U.&.S.i-."  (T.  23,330)  i.un- 
tior.ing  that  decision  of  the  Imperial  Conference  of 
July  2,  1941,  the  defense  wish  to  s^-e  its  purport  in 
the  decision  not  to  intervene  in  the  war  of  Germany 
against  the  U.S.S.u.  (T.  42,839) 

But  it  is  sufficient  to  read  that  decision  to 
so  clearly  that  such  is  not  the  cas*-.  To  avoid  any 
misinterpretation  of  that  decision  given  by  the  defense 
v:e  quote  its  contents  once  more: 

"Though  the  spirit  of  the  Tripartite  axis  will 
form  th<-  keynote  of  our  attitude  toward  the 
German-Soviet  war,  wo  shall  not  intervene  for 
a  while  but  take  voluntary  measures  by  secretly 
preparing  arms  against  the  Soviet  Union,  liean- 
while,  diplomatic  negotiations  will  b^  continued 
with  detailed  precautions;  and  should  the  condi¬ 
tions  of  the  German-Soviet  war  progress  favorably 
to  Japan,  we  shall  execute  arms  to  solve  the 
northern  problems,  thereby  securing  stability 
in  the  Northern  regions."  (Ex.  779) 


Consequently,  this  most  important  decision 
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which  defined  Japan's  national  policy  vis-a-vis  the 
U.E.S.I..  firstly,  establishes  that  in  accordance  with 
the  Tripartite  Pact,  Japan  was  under  obligation  to 
take  Germany's  side  against  the  U.SJh....;  second!::, 
establishes  that  Japan  would  not  intervene  in  that  war 
for  awhile  (l.o.  up  to  a  certain  moment);  thirdly, 
establishes  that  Japan  would  secretly  prepare  for  the 
war  Vis-a-vis  the  U.S.o.i..;  and  fourthly,  defines  the 
time  or  the  attack  on  the  U.S.S.i..  to  be  the  moment 
when  conditions  at  the  Soviet-German  front  became  favor- 

able* 

That  is  what  Japan's  national  policy  adopted 
on  July  2,  1941,  i.e.  immediately  after  and  in  direct 
a  inaction  with  Germany's  attack  on  the  U.S.e.h.  con¬ 
sisted  of,  and  that  is  what  nos  carried  into  effect. 

The  defense  realizing  that  no  play  with  ..ords 
presented  as  an  analysis  of  the  decision  can  change 
its  clear  contents,  try  to  cast  t  reflection  on  this 
document,  alleging  that  it  "is  uncertain  as  to  origin, 

having  no  certificate  .  .  (T>  42,838) 

This  is  truly  the  ease  of  not  recognizing  one 
own  ilk.  The  certificate  introduced  to  the  Tribunal 
(see  the  certificate  to  Ex.  588)  is  signed  by  Chief 
of  the  Archives  Section  of  the  Japanese  Foreign  Uin- 
istry  and  shows  that  this  decision  is  on  oniclal  1 
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document  of  the-  Japanese  Government .  Then  vhrt  doubts 

can  there  bo  ns  to  its  origin? 

Finally,  the  defense  resorts  os  previously 
to  the  decision  of  6  September  1941  which  allegedly 
meant  only  "that  Japan  will  not  take  the  initiativc- 
for  military  action  .  .  (T.  42,841)  The  defense 

here  repeats  an  old  error  (T.  39,906)  quoting  the  first 
part  of  that  decision  wherein  it  is  stated: 

"In  case  of  an  interrogation  as  to  Japan's 
ottitudo  toward  the  Soviet  Russia,  it  '•'ill  be 
replied  that  Japan  will  not  take  the  initia¬ 
tive  ,  .  etc.  (Ex.  779,  P-4) 

\.‘o  have  to  repent  thot  this  decision  Sets 
forth  not  the-  policy  but  an  answer,  the  wording  of 
which  v/as  apparently  identical  with  the  answer  pre¬ 
viously  given  for  the  purposo  as  ’./ns  explained  by 
lJ^TsUOKA  "to  deceive  the  Russians."  (Ex.  796,  p.l) 

The  "Kontokuen"  olo.n  which,  as  the  defense 
have  admitted,  v/as  designed  to  sorv-  the  purpose  of 
the  development  of  national  policy  of  July  2  (T.  42,814) 
could  not  but  be  a  plan  of  aggression  egoinst  the 
U.S.S.i..  if  only  because  it  v/as  drafted  in  implementa¬ 
tion  of  the  decision  of  2  July  1941. 

The  analysis  of  th.  contents  of  the  "Knntokuon" 
plan  given  In  tho  prosecution  summation  (Sections 
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H-Ii>4-160)  supoortstliis  conclusion  which  is  th> 
only  right  one  and  which  has  boon  substantiated  by  oil 
the  evidence  in  this  cose.  The  defense*  hove  allotted 
much  room  in  their  summation  to  criticizing  prosecu¬ 
tion  evidence  on  tho  "Kontokuon"  but  it  would  be  suf¬ 
ficient  to  give  some  examples  to  show  tho  biosod  rnd 
groundless  character  of  this  criticism. 

Thus,  for  instance,  touching  upon  the  testi¬ 
mony  of  tho  *  itnoss  KUSaBk,  (T.  42,803)  the  defense 
confined  its  discussion  to  deciphering  tho  term  "Knnto- 
kuon"  and  passed  over  in  silence  KUS/iBA's  testimony 
about  tho  contents  of  some  moo sure s  provided  for  by 
tho  plan  and  about  tho  fact  that  those  measures  wore 
taken  in  connection  with  Germany's  attack  on  the  Soviet 
Union.  (T.  8,169) 

As  to  the  testimony  of  tho  witness  SLJIIaA, 
hyuzo,  the  defense  hove  not  mentioned  the  fact  that 
the  mobilization  of  300,000  men  in  the  summer  of  1941 
was  carried  out  in  Japan  not  for  the  purpose  of  tho 
replenishment  of  tho  army  in  general,  but  for  the  spec¬ 
ific  purpose  "to  reinforce  the  Kv/nntung  Army." 

(T.  8,101) 
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Quoting  the  testimony  of  the  witness  MURAKAMI 
concerning  the  plan  of  1942  for  the  second  time,  in 
the  section  dealing  with  the  "Kantokuen"  (T.  42,802) 

(for  the  first  time  this  testimony  was  quoted  at 
transcript  page  42,797),  the  defense  however  have  not 
quoted  his  answers  directly  relating  to  the  "Kantokuen" 

(T.  32,031).  The  prosecution  witness  MATSUURA  fully 
corroborated  before  the  Tribunal,  the  testimony  contained 
in  his  affidavit  (ex.  833).  The  defense  failed  in  their 
attempts  to  confuse  this  w itness  during  the  cross- 
examination.  They  contrasted  MATSUURA' 3  testimony  with 
the  testimony  of  their  two  witnesses,  KOTANI  (ex.  3728) 
and  HATTORI  (ex.  3729),  only  as  to  separate  episodes 
and  the  contentions  made  by  these  witnesses  call  forth 
reasonable  doubts  as  to  their  objectivity.  But  still 
the  defense  spared  no  efforts  in  order  to  characterize 
this  witness  as  incompetent  and  his  testimony  as  not 
trustworthy,  only  because  it  exposed  the  accused. 

Trying  to  impeach  indiscriminately  the  reports 
of  the  German  Ambassador  and  Military  Attache  introduced 
by  the  prosecution  which  had  been  sent  from  Tokyo  to 
Berlin  and  which  dealt  with  Japan's  military  preparations 
against  the  U.S.S.R.,  the  defense  referred  to  the  fact 
that  the  information  given  to  Kretschmer  by  the  Japanese 
had  been,  according  to  his  own  admission  "worthless" _ . 


48,192 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


(T.  42,805).  If  we  turn  to  paragraph  3  of  Kretschmer's 
affidavit  (T.  24,619),  we  easily  see  first  of  all,  that 
he  stated  that  the  information  had  been  "often  worth¬ 
less"  and  not  "worthless"  in  general,  as  it  is  now  con¬ 
tended  by  the  defense,  and  secondly  that  this  testimony 
of  Kretschmer  has  no  relevancy  to  the  question  of 
measures  carried  out  by  the  Japanese  Army  itself  in 
1941  for  the  preparation  of  an  attack  on  the  Soviet 
Union  in  realization  of  the  "Kantokuen"  plan. 

The  reports  sent  in  1941  by  Ott  and  Kretschmer 
(the  latter  admitted  that  he  at  that  time  "...  had  been 
visiting  the  Japanese  General  Staff  nearly  daily.  .  .") 

(T.  24,618)  speak  for  themselves  and  do  not  need  now, 
in  1947  or  1948,  any  comments  on  the  part  of  Ott  and 
Kretschmer  who  at  present,  in  connection  with  the  changed 
situation,  exert  every  effort  to  make  black  look  white. 
The  defense  allege  that  the  telegram  wherein  it  was 
stated:  "Japan's  waging  of  a  war  against  the  Far  Eastern 
Army,  still  considered  as  being  in  fighting  trim,  is 
not  feasible  before  next  spring,  unless  a  moral  collapse 
of  the  regime  comes  about"  (Ex.  788-A,  T.  7969),  was 
sent  a  few  days  after  the  telegram  of  July  12,  1941 
(T.  42,805)  in  which  the  replenishment  of  the  Kwantung 
Army  forces  and  other  Japanese  preparations  for  war  were 
reported  (Ex.  799.  T.  7966-7) .  In  that  way  the_defense_ 
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"“ted  to  .ho.  the  inconsistency  between  those  two 

:r?-  BUt  ^  **"  CEx.  788-a) 

2  "as  sent  °n  October  4,  1941  .  ’ 

:  “•  -  «■*.'.  ',z.2Ti 

.  ~  -*• u*”'  »•  <*•—  * 

6  91’  had  be-n  sent  (Ex.  799).  '  ’ 

7of  tb  The  dSfenSe  °°Uld  ”0t  °°ntest  facts 

Vo,  the  ^attack ti0nS  ^  ^  KWantUng  ^  ln 

attack  on  the  Soviet  Union  which  hah  been  car 

ec  out  under  the  "Kantokuen."  They  trled  to  ppese 

iZ  ~  ^  ~  -  — e  PurPosi: 

s  a  y  of  an  occupational  regime  for  Soviet 
rrltorles  conducted  mnc* 

_  ,v,  urgently  by  the  General  Staff 

the  Kwantung  Army  Staff  (T  U 

not  prove  l„  th  „  r  31’84°!  31>933‘  36>^> 
ift  entl  dafense-a  opinion  aggressive 

•  ‘Ions  of  Japan  (T.  42,794). 

a&ut  the'LTthaTth"  ^  dSfenSe  Sllent 

annjx  s  6  ^  °f  occupatlon  "as  to 

6$,  682  b'gsTr"168  t0  the  JaPan6Se  EmPlre  <EX-  684> 

21  '  ’  688'A>  6?0-A,  3372). 

The  prosecution  evidence  has  established  that 

,  -lllsatlon  plan  of  Japan  adopted  ^  ^  ^ 

2^  operation  Of  a  war  against  the  U.S.S.H.  m  the 

SU*"'r  °f  W1  WaS  actua1^  Pat  into  effect.  After  the 
secret  mobilize ti1nn  tho  1Wl,l6al  strength  Qf  ~ 
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to  show  the  lnconslstency  bet(>een  those  t“ 

2  was  sent  "  ^  ^  ^  fIrSt  teleera"'  (Ex-  788-A) 

.  :;::r  ?r  4>  i94i>  — 

4  nearly  three  ^  th6lr  SU“atl°n  <T>  42.805),  but 

5  1941  had  ^  m0r'thS  lat6r’  aft6r  ^  t6le«rara  of  July  12, 

6  V  "  d  be-n  sent  CEx.  799), 

7nf  the  u  The  d6fenSe  00UM  n0t  °°nteSt  ■-<*««  *«*. 
t  e  preparations  made  by  the  K„antung 

”,  out  under  the  "Kantokuen."  They  tried  to  present 
e»  as  measures  carried  out  lor  defensive  purposes, 
the  study  of  an  occupational  reglme  for  Soviet 

L-d  th°V’  Ct"dUCted  mOSt  Ureently  by  General  Staff 
1  the  Kwantung  Army  staff  (T  u  ,, 

ret  31,840,  31,933!  36,946) 

®  not  prove,  ln  the  defense's  omm™ 
ia.  ,,  Pinion  aggressive 

•  ntions  of  Japan  (T.  42,794), 

a&ut  th  ^  SPeaMn8  °f  tMS’  the  defense  remain  silent 

2  2  th3t  «"  a*»  of  the  occupation  was  to 

annJX  Soviet  territories  to  th=  r 

689  6fio  ,nQ  6  Japanese  Empire  (Ex.  684, 

685  682,  688-a,  690-A,  3372). 

The  prosecution  evidence  has  established  that 

?3  ”0  illzatlon  plan  of  Japan  adopted  for  the  purpose 

reparation  of  a  war  against  the  U.S.S.R.  In  the 

su^or  of  1941  was  actually  put  Into  effect.  After  the 
secret  moblH4at,nn  tbo  uwle^  strength  ^  ^  - 
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Kwantung  Army  more  than  doubled  during  several  months 
in  the  summer  and  autumn  of  1941.  (Ex.  706,  T.  8101-2) 
Besides  this,  Japan's  General  Staff  and  War  Ministry 
carried  out  a  deployment  of  troops  against  the  U.S.S.R. 
in  the  Manchurian  theater.  The  First  Area  Army  com¬ 
prising  four  armies,  a  separate  army  group  and  a  reserve 
was  deployed  on  the  eastern  border  of  Manchuria.  The 
Second  Area  Army  (later  called  the  Third  Area  Army) 
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which  should  comprise  two  armies  and  reserves  was  deployed 
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at  the  northern  boundary  of  Manchuria.  Two  armies  were 
concentrated  on  the  western  border  of  Manchuria  (T.  8100, 
8141-44;  Ex.  838,  835).  But  this  was  not  all.  The 
Japanese  Army  in  Korea,  the  army  in  Inner  Mongolia  and 
the  Northern  Army  (the  Hokkaido  Island)  were  ready  to 
take  actions  against  the  U.S.S.R.  (Ex.  833,  ^34,  724, 
710).  Thus  in  the  summer  of  1941,  a  Japanese  army  of 
more  than  1,000,000  men  strong  was  ready  to  invade  the 

Soviet  territory. 

Even  the  data  on  the  strength  of  the  Japanese 
Army  submitted  by  the  defense,  though  minimized,  may  be 
used  to  show  the  immense  scale  of  military  preparations 
of  Japan  and  of  her  preparedness  to  advance  against  the 
U.S.S.R.  According  to  those  data  the  Kwantung  Army  in 
1942  had  700,000  men,  900  airplanes  and  900  tanks 
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strength  of  the  Korean  Army,  of  the  Japanese  Army  in 
Inner  Mongolia,  of  the  reservists  in  the  border  areas  of 
Manchuria  (150,000),  the  so-called  "national"  armies  of 
Manchukuo  and  Inner  Mongolia.  In  total  there  were  forces 
more  than  1,000,0^0  men  strong  (T.  32,064). 

But,  in  spite  of  the  facts  and  contrary  to  the 
facts  the  defense  make  an  unwarranted  allegation  that 
.  Japan  was  not  prepared  and  could  not  have  been 
intending  to  undertake  a  war  against  the  U.S.S.R.  either 
at  the  time  of  the  Kantokuen,  after  its  completion  or 

prior  to  its  commencement"  (T.  42,802). 

The  defense  wish  to  ignore  the  important  role, 
the  creation  of  a  military  base  in  Manchuria  and  Korea, 
played  in  Japan's  preparedness  to  attack  the  U.S.f.R. 

(Ex.  712-18;  725-29). 

It  is  necessary  to  deal  with  this  matter  sepa¬ 
rately.  The  defense  admit  that  Japan  took  measures  of 
a  military  nature  in  Manchuria,  but  contend  that  this 
fact  alone  does  not  warrant  the  conclusion  that  Japan  had 
aggressive  intentions  (T.  42,828-9).  Bu-t  the  prosecu¬ 
tion  never  drew  this  conclusion  from  this  one  fact  only 
or  any  other  fact  taken  alone  and  isolated;  this  can 
be  seen  from  the  system  of  our  argument.  The  Soviet 

prosecution  in  introducing  evidence  started  with  the 

.  _ _ . _ - _ —  _  _  _  —  -  -  -  i ...  i — i.i4  <■  n  i  1 1  iitp — rrP — Hrr> — .T  nnanes* 
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ruling  clique  against  the  U.S.S.R.  (T.  7303-7434)  nri^ 
after  adducing  numerous  facts  showing  the  statements  and 
the  working  out  of  these  intentions  and  facts  of  open 
propaganda  of  the  aggressive  war  against  the  U.S.S.R., 
proceeded  with  the  presentation  of  other  evidence  always 
emphasizing  their  intrinsic  inter-relation.  This  order 
has  been  preserved  in  prosecution  summation  on  Soviet 
Phase;  after  a  historical  reference  to  the  stages  of 
Japan's  aggression,  Japan's  aggressive  intentions  against 
the  U.S.S.R.  and  propaganda  of  aggressive  war  were  stated 
(T.  39,743-60);  then  it  was  specifically  shown  that 
aggressive  policy  toward  the  U.S.S.R.  was  the  program  of 
actions  of  the  Japanese  ruling  clique  v/hich  found  its 
reflection  in  Japan's  military  plans  and  preparations 
for  an  aggressive  war  against  the  Soviet  Union,  and, 
in  particular  in  the  establishment  of  a  military  base  in 
Manchuria  and  Korea  (T.  39,760-804).  All  this  evidence 
makes  up  an  organic  whole.  Thus,  for  instance,  military 
clans  or,  if  we  speak  of  the  military  base  in  Manchuria 
and  Korea,  military  installation  and  measures  showed 
the  aggressive  character  of  the  war  which  was  being  pre¬ 
pared.  But  the  defense  considering  different  facts  of 
prosecution  evidence  in  isolatior  and  in  this  instance 
the  evidence  showing  the  military  and  material  preparation 
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that  each  facet  or  evidence  taken  separately  dees  not 
prove  Japan's  aggressive  intentions.  To  support  this, 
the  defense  referred  to  the  testimony  of  prosecution 
witness  TAKEBE  to  the  effect  that  the  Kwantung  Army  had 
been  stationed  in  Manchuria  for  the  purposes  of  defense 
and  that  all  military  installations  served  the  same 
purposes  (T.  42,832).  But  the  defense  failed  to  mention 
the  unusual  interpretation  of  the  term  "defense"  which 
this  witness  had  had  in  mind  when  he  explained  that  the 
word  "defense"  can  be  said  to  have  a  very  broad  meaning, 
and  for  example,  the  occupation  by  Japan  of  Manchuria 
was  also  called  “defense"  (T.  3T>920). 

We  again  invite  the  Tribunal's  attention  to 
the  fact  that  the  prosecution  evidence  has  firmly  estab¬ 
lished  that  the  construction  of  military  objectives 
in  Manchuria  and  Korea  in  its  nature  was  offensive  and 
that  by  1941  the  military  base  constructed  by  the 
Japanese  military  on  the  continent  secured  the  possibi¬ 
lity  of  the  invasion  of  the  Japanese  Army  of  the  Soviet 
territory  and  the  conduct  of  aggressive  operations  on 

a  large  scale  (Ex.  838,  712,  725) • 

This  point  was  dealt  with  in  detail  in  our  sum¬ 
mation  and  there  is  no  need  to  repeat  it. 

The  defense  ignore  not  only  Japan's  military 
preparations  for  an  attack  on  the  U.S.S.R.  stated  above, 


25 


but  also  such  an  important  po ink thL_._rad i ci .1 - change 
in  the  correlation  of  forces  in  favor  of  Japan 
expected  by  Japan  in  connection  v/ith  the.  course  of 
the  German-Soviet  war  and  the  expected  military  defeat 
of  the  U.S.S.R.  (Ex.  830,  801-A,  806,  3700). 

Raising  the  issue  cf  the  estimated  comparative 
strength,  military  power  and  potential  possibilities 
of  Japan  and  the  Soviet  Union,  the  defense  now  in  1948, 
almost  three  years  sine  the  end  of  World  ”rar  II, 
express,  no  doubt,  sensible  ideas  that  11  It  would  have 
been  not  criminal,  but  insane  for  Japan  to  prepare  a 
war  against  the  Soviet  Union  •  .  •"  (T.  4-2, Cl8) 

’ "aybe  such  sensible  thoughts  arc  now  at  last  occi  rriug 
to  the  accused,  too.  But  can  it  serve  now  as  Justifi¬ 
cation  or  mitigation  of  the  guilt  of  the  accused  who, 
as  participants  in  the  conspiracy  of  aggression  against 
the  world,  prepared  and  initiated  war  in  the  Fast? 

The  desire  to  transform  the  nations  of  J.sia 
ir to  colonial  possessions  led  the  Japanese  aspirants  to 
world  domination  to  work  out  adv  nturous  plans  of 
aggressive  war  against  the  Soviet  Union,  China  and 
other  nations.  The  military  defeat  suffered  by  Japan 
and  Germany  in  World  War  II  resulted  in  complete  frus¬ 
tration  of  their  aggressive  plans. 

The  plans  of  Japanese  aggressors  against  the 


vhich  was! 


U.S.S.R.  were  plans  or  adventurers  —  - 

domination  who  did  not  take  into  consideration  that 
aggressive  plans  of  ~ny  aspirants  of  that  kind  v;r ■ro¬ 
be  forehand  doomed  to  failure.  But  this  lack  cf  f°rc 
sight,  as  it  is  known,  does  not  make  these  plans  loss 
dargerous  for  the  cause  of  peace,  and  cannot  serve  as 
mitigation  of  the  responsibility  of  the  gangsters  who 
prepared  those  plans  and  implemented  them  which  resultc 
in  the  loss  of  millions  of  human  lives.  The  defense 
ceuld  not  deny  the  fact  that  the  Japanese  ruling  clique 
provided  Germany  with  secret  information  on  military, 
economic  and  political  conditions  of  the  U.S.S.R. 

in  violation  of  the  Neutrality  Pact  with  the 


upon  the 


.  21 


"  had  released"  it  from  its  obligations,  this  would  require 
proof  that  the  Soviet  Union  knew  of  such  violation 
before  its  being  entitled  to  commit  acts  in  contra¬ 
vention  of  the  pact"  (T.  42, 84^). 

The  defense  should  be  accurate  while  stating 

the  prosecution  position  in  order  not  to  mislead  the 
Tribunal.  But  in  this  ease  our  position  is  given  in 
the  defense's  own  and  distorted  interpretation. 

In  our  summation  it  is  stated:  "But,  as  wo 
have  proved  already,  the  Japanese  Government  concluded 
the  Neutrality  Pact  with  treacherous  aims  in  view 
without  ary  intention  of  implementing  it.  The  Japanese 
Government  repeatedly  and  grossly  violated  the  pact, 
and  because  of  that  the  Soviet  Government  had  to 
denounce  the  Neutrality  Pact  as  soon  as  time  of  denun¬ 
ciation  provided  for  ir.  Article  3  of  the  pact  arrived" 

(T.  39,748). 

The  Soviet  Government  did  not  commit  any  acts 

violating  the  Neutrality  °act. 

The  defense  refer  to  only  one  document,  that 

is,  the  affidavit  cf  :  ajor  General  Deane  of  the  U.S. 
Army  in  which  he  speaks  abrut  the  preparation  of  ;c>int 
actions  against  Japan  by  the  United  States,  Great 

Britain  and  the  Soviet  Union. 

"After  June  1944  .  .  .  the  Russians  provided 
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until  the  end  cf  the  war  some  infermation  of  Japanese 
troops  movements  and  dispositions  in  j'anchuria." 

(T.  23,640) 

The  prosecution  did  not  deem  it  ncccss  .ry 
tc  refute  this  defense  document  as  the  date  mentioned 
therein,  "after  June  1944,"  belonged  to  the  period 
when  Japan  had  fully  exposed  herself  as  an  aggressor, 
and  v/ht.  n  the  historic  mission  of  the  coaliticn  of 
great  powers  consisted  of  the  organization  of  the 
struggle  with  the  Japanese  aggressor  and  the  taking  of 
measures  to  expedite  the  end  of  World  War  II  which 
cost  millions  of  victims  to  mankind. 

To  actions  taken  up  by  the  Soviet  Union  in  that 
line  arc  a  violation  of  the  1  eutrality  Pact. 

The  Tribunal  made  a  basic  ruling  on  that 

# 

issue  that  "the  Tribunal  thinks  that  evidence  of 
Russia's  entry  into  the  war  is  irrelevant  ..." 

(T.  23,575) 

The  defense  apparently  do  not  consider  this 
ruling  of  the  Tribunal  binding  upor  them,  but  wo  believe 
that  it  relieves  us  of  the  necessity  to  enter  into  a 
discussion  with  the  defense  on  this  ocint,  for  it 
would  mean  that  we,  too,  disregard  the  Tribunal's 
ruling,  and  we  do  not  wish  to  follow  the  defense's 

J 


example. 
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If  it  is  not  an  admission,  then  it  is  at 
least  a  semi -admission  of  facts  of  the  firing  at  and 
the  sinking  of  the  Soviet  ships  (the  Krcchct,  the 
Svirstroy,  the  Sergey  Lazo,  the  Simcropol,  the  Perokop, 
the  Maikop,  the  Kola,  the  Icmcn,  the  Angarstroy)  when 
the  defense  in  their  summatior  stated: 

";.s  for  the  sinking  of  Soviet  vessels,  if 
those  sinkings  wore  performed,  as  alleged,  by  Japanese 
aircraft  and  submarines,  those  acts  are  net  shown  to 
have  been  committed  in  accordance  with  any  policy  or 
order  of  naval  authorities  or  government,  nor  with 
their  approval  or  knowledge.  It  appears,  moreover, 
that  in  instances  when  liability  was  established  the 
Japanese  Government  did  recompense  the  Soviet  Govern¬ 
ment  for  its  loss  by  transfer  to  it  of  vessels  in 
replac' ment"  (T.  42,847). 

•  We  are  concerned  with  the  second  part  of  this 

excerpt  not  in  connection  with  the  question  of  compen¬ 
sation,  which  is  now  not  boirg  discussed,  but  as  an 
admission  tlr.t  in  some  instances  the  Japanese  Govern¬ 
ment  itself  was  not  able  to  deny  the  fact  that  its 
agents  were  guilty  of  the  sinking  of  the  Soviet  ships, 
i.s  regards  the  orders  under  which  those  agents  acted, 
then,  as  the  experience  cf  this  trial  shows,  the 
accused  were  not  so  naive  as  to  pr -serve-  such  orders. 
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If  it  is  not  an  admission,  then  it  is  at 
least  a  semi-admission  of  facts  of  the  firing  at  and 
the  sinking  of  the  Soviet  ships  (the  Krechct,  the 
Svirstroy,  the  Sergey  Lazo,  the  Simeropol,  the  Perekop, 
the  Maikop,  the  Kola,  the  Icmcn,  the  Angarstroy)  when 
the  defense  in  their  summation  stated: 

•'As  for  the  sinking  of  Soviet  vessels,  if 
these  sinkings  wore  performed,  as  alleged,  by  Japanese 
aircraft  and  submarines,  those  acts  arc  net  shown  to 
have  been  committed  in  accordance  with  any  policy  or 
order  of  naval  '’.uthoritics  or  government,  nor  with 
their  approval  or  knowledge.  It  appears,  moreover, 
that  in  instances  when  liability  was  established  the 
Japanese  Government  did  recompense  the  Soviet  Govern¬ 
ment  for  its  loss  by  transfer  to  it  of  vessels  in 
replacement"  (T.  42,847). 

Wo  arc  concerned  with  the  second  part  of  this 
excerpt  not  in  connection  with  the  question  of  compen¬ 
sation,  which  is  now  not  beirg  discussed,  but  as  an 
admission  that  in  some  instances  the  Japanese  Govern¬ 
ment  itself  was  not  able  to  deny  the  fact  that  its 
agents  were  guilty  of  the  sinking  of  the  Soviet  ships. 
us  regards  the  orders  under  which  those  agents  acted, 
then,  as  the  experience  of  this  trial  shows,  the 
accused  were  not  so  naive  as  to  preserve  such  orders. 
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HcW'  ver,  there  can  bo  no  doubts  that  the  Japanese 

High  Command,  the  whole  of  the  governmental  clique, 

and  these  accused  in  particular  were  responsible  for 


3 


those  attacks. 


4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 


The  very  enumeration  of  the  nine  ships  which 
had  been  fired  or  and  sunk,  not  being  exhaustive,  is 
so  impressive  that  it  is  Impossible  to  preclude  the 
organizing  role  played  in  those  acts  by  the  Jap  nc'se 
highest  naval  authorities  and  the  government. 

The  circumstances  of  the  firing  on  and 
bombing  of  Soviet  ships  established  by  the  Tribunal 
preclude  the  conjecture  that  separate  units  of  the 
Japanese  armed  forces  acted  at  their  own  discretion 
in  each  instance.  It  is  known  that,  for  instance,  the 
ships  "Maikop"  and  "Perokop"  were  sunk  by  large  groups 
of  Japanese  airplanes  in  daytime,  when  the  visibility 


was  good  and  there  was  no  possibility  of  mistaking 

18  the  nationality  of  the  ships  (Ex.  822,  T.  32,570-79; 

19 

Ex.  823). 
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So,  finally,  considering  the  attacks  of  the 
Japanese  armed  forces  cn  the  Soviet  ships  in  connection 
with  the-  general  attitude  of  the  Japanese  Government 
toward  Soviet  shippin:  of  which  the  Tribunal  is  now 
aware,  we  quite  lawfully  and  with  good  reasons  regard 
them  not  only  as  a  deliberate  violation  of  the  neutrality—! 
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Pact,  but  as  downright  acts  of  aggression. 

The  defense  do  not  deny  that  the  Japanese 
Sovernment  took  restrictive  and  prohibitive  measures  as 
regards  Soviet  shipping  in  the  Far  East,  but  contend 
that  11 .  .  .  there  was  no  evidence  submitted  to  ccntr  - 
lict  the  testimony  of  this  witness  (FUJITi.)  indicatir  g 
that  those  actions  were  in  accordance  with  international 

Law"  (T.  42,847). 

Wc  would  like  to  remind  the  Tribunal  that  at 
the  time  when  the  defense  introduced  the  affidavit  of 
PUJITA,  this  affidavit  which  abounded  in  the  "authori¬ 
tative"  conclusions  of  the  captain  on  the  questions 
3f  international  law  was  admitted  with  the  exception 
Df  the  parts  containing  anything  that  was  "in  the 
aature  of  opinions"  (T.  23,503).  To  avoid  compliance 
with  this  decision  the  defense  put  to  the  witness  some 
additional  leading  questions  asking  him  whether  the 
Japanese  naval  authorities  believed  that  the  measures 
taken  by  then  vis-a-vis  Soviet  shipping  conformed  to 
international  agreements.  They  certainly  received  an 
affirmative  answers  "They  did  believe  so"  (T.  23,515-17) i 
The  defense  are  not  entitled  to  refer  to 
the  erntentions  of  Captain  FUJITA  to  the  effect  that 
all  measures  were  taken  in  conformity  with  the  inter¬ 
national  JawJT.  *2,847)  as  the  Tribunal  have  not - 
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received  such  a  contention,  and  there  is  in  the  case 
only  FUJITA's  testimony  to  th:.  effect  that  the  Japanese 
naval  authorities  believed  that  they  acted  in  accordance 
with  international  law.  Leaving  aside  the  question  of 
the  value  of  this  captain's  vouch  for  the  whole  navy 
and  the  Government  of  Japan  to  the  Tribunal,  we  ask: 

In  conformity  with  what  international  law  did  the 
Japanese  naval  authorities  c.ct  in  closing  straits, 
establishing  compulsory  routes,  detaining  ships  and  com¬ 
mitting  pirate  attacks  on  them? 

We  shall  not  find  the  answer  to  this  question 

I 

in  the  cvidonce  submitted  by  the  defers^. 

Instead  of  giving  an  answer  the  defense  have 
asked  us  to  refute  the  non-existing  contention  of  the 
witness  FUJIT.*. 

In  its  summation  tie  prosecution  has  stated 
in  detail  what  measures  of  interference  with  the 
Soviet  navigation  were  taken  by  the  Japanese  Government 
and  has  tried  to  prove,  specifically  that  those 
measures  violated  the  Neutrality  Pact  of  194-1  and  the 
Portsmouth  Treaty  of  1905  and  that  these  measures  were 
not  based  on  any  ir tcrnational  rule  (T.  37,942-8). 

There  is  no  need  for  us  to  repeat  this  evi- 

donee  or  to  add  anything  new* 


General  Marshall  (<x.  2765-B)  Curing  the  defense 
s  ur.na  ti  on  on  2  April  1948  after  all  the  evic  ence 
h~d  already  been  closed.  This  document  in  their 
opinion  "refutes  clearly  end  c  nvincingly  the  charge 
r.ado  by  the  prosecution  that  the  three  nations," 
(Japan,  Germany  nd  Italy)  "collaborated  t-  dominate 
the  world.  It  shows  that  there  was  lack  of  coopera¬ 
tion.  " 

The  real  purpose  of  the  tender  of  General 
Marshall's  affidavit  is  seen  in  the  words  of  defense 
counsel,  Hr.  Cunningham,  who  in  support  of  his  apoli- 
c^tion  to  thv.  Tribunal  for  permission  to  file  the 
affidavit  referred  to  "...  the  oressuru  of  the 
present  world  events.  .  ."  (T.  46411). 

The  defense  thus  made  it  quite  clear  that 
they  regard  this  affidavit  ~s  a.  political  cV  cur.'  nt 
expressing  political  views  and  interests  of  its 
author  which  are  connected  with  the  present  inter¬ 
national  situation,  nd  count  first  of  all  on  the 
poiitic-1  effect  of  the  tender  of  this  affidavit 
presented  in  defense  of  the  major  Japanese  war 

criminals.  However ,  there  is  n  thing  to  the  document 

* 

itself  \;hich  would  support  the  defense's  position 
on  this  point,  in  any  ^vent  such  natters  re  f  no 
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concern  to  this  Tribunal  which  must  consider  this 
document  only  for  its  evidentiary  character  on  the 
issues  in  this  cas  . .  It  is  quit,  clear  from  the 
analysis  of  this  document  that  it  does  not  in  the 
least  prove  what  the  defense  desire. 

In  our  submission  regardless  of  which  party 
offered  the  document  and.  whose  signature  it  bears 
it  should  be  objectively  appraised.  General  Mar¬ 
shall's  affidavit  is  not  untitled  to  be  given  any 
Weight  in  this  cas...  The  affidavit  is  made  in  such 
a  wry  that  its  main  theses  are  of  speculative  ~nd. 
hypothetical  nature  and  cons  quently  can  neither 
confirm  nor  refute  anytl  ing  befor^  the  International 
Tribunal  whose  duty  is  thu  xact  establishment  of 
facts  based  on  legal  evidence,  but  not  on  the  opinions 
of  individuals  no  ratter  ha:  Weighty  their  names  are. 

The  witness  asserts  that  there  was  no  "close" 
strategic  coordination  between  Germany  and  Japan,  and 
in  support  of  his  ('pinion  advances  the  contentions 
which  themselves  should  be  nroved  and  .s  these  conten¬ 
tions  are  indeed  unwarranted,  unfounded  and  contradict 
the  facts  it  means  that  the  basic  contention  of  the 
witness  should  fall  to  the  ground  ton. 

Furthermore,  the  prosecution  desires  to  call 
to  the  attention  of  the  court  two  r  tUrs.  in  connection 
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with  this  affidavit  which  clearly  reveal  thr.t  the 
evidence  given  is  of  no  assistance  to  the  defense 
whatsoever.  In  the  first  place,  it  should  bo  noted 
that  General  Marshall  does  not  sry  thr.t  there  was  no 
corporation  between  Germany  rnd  Japan.  He  does  say 
that  it  was  n  't  necessary  to  have  "close"  strategic 
coordination  because  the  objective  of  dividing  the 
forces  of  the  Allied  powers  strategically  had  already 
been  accomplished,  by  the  r  ere  fact  of  Japan1  s  entry 
into  the  war.  It  must  be  remembered  tht  this  method 
of  operation  was  the  result  if  a  special  agreement 
between  Germany  and  Japan.  I1',  the  second  place, 
however ,  it  should  be  noted  that  General  Marshall's 
statem  .nt  is  in  part  based  unon  thu  lack  of  informa¬ 
tion  which  would  lend  to  the  opposite1  conclusion.  As 
a  matter  of  fact,  General  Marshall's  information  on 
this  ooint  is  significantly  less  than  the  information 
which  this  Tribunal  has.  This  Tribunal  has  before 
it  inf  orma.ti'  n  which  was  evidently  completely  unknown 
to  General  Marshall  in  1946  when  he  submitted  his 
report  to  the  President  of  the  United  States. 

Thus,  in  item  (b)  of  the  r-ply  to  question  1, 
the  .’itress  s~ys:  u 'cl'Se*  coordination  should  have 
involved  consideration  of  a.  Japanese  attack  <-n  the 
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It  muons  in  the  opinion  of  the  witness  that 
such  a.  consideration  of  c.  Jr.p,  nuSv'  attack  in  the  rear 
-•f  tho  USSR  Old  not  take  place. 

However ,  tho  frets  me!  documents  shov;  tl~-o t 
thi  Japanese  GrVv.rnr.ont  -nd  tho  Gorman  Covornnont 
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repeatedly  and  specifically  discus soc!  from  political 
and  strategic  viewpoints  problems  connected  with  the 
Japanese  attack  on  tho  roar  of  tho  USSR. 

It  is  soon  fron  tho  documents,  inter  alia, 
that  tho  Japanos  .  Ambassador  in  Berlin  0SHII.1A  and 
the  Japanese  Minister  of  T  reign  Affairs  kATLUOKA 
•  er^  informed  about  tho  pr.prr' ti'-n  by  Germany  f^r 
tho  attack  on  the  USSR,  and.  that  UATSUOICA  gave  assur- 
'  nee  tho  t  Japan  would  fight  the  USeh  '-n  the  side  of 
Germany.  (i.x.  769,  783,  790,  789,  792,  1068,  1075). 

After  G. many’s  attcck  on  tho  USSR,  the 
Imperial  Conference  of  July  2,  1941  reached  a  decision 
about  a  secret  preparation  for  a.  war  against  thu~ 

USSR  in  order  to  carry  out  the  attack,  when  the 
favorable  situation  presented  itself,  connecting  that 
situation  with  the  expected  successes  of  Germany  in 
the  war  against  the  USSR.  (kx.  779). 

A  nuaber  of  indisputable  documents  show  that 
that  preparation  by  Jap  n  for  a  war  against  the  US  R 
j  was  conducted  most  i nt  _nsi v .  lyT  but  Ja.pa.rJ-S— abtack . on— 


J 
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thu  USSR  did- not  ■rgrtarlr.llzo-b ucausv,  thc-fr~vlel  Ariny^ 
hrving  defeated  thu  German  aggressors  frustrated  the 
plans  of  thu  Japanese  imperialists.  This  is  described 
in  detail  in  our  General  Summation  (T.  39902-928). 

Besides,  is  n'»t  OSHIMA's  testimony  that  in 
July-August  1941,  hu  was  given  an  explanation  by 
libbontrop  and  Keitel  about  thu  slowing  of  thu  pace 
of  German  advance  on  the  territory  of  th<~  Soviet  Union 
a  proof  of  the  coordination  of  actions  of  Germany  and 
Japan?  (Lx.  77 6) 

Does  not  a  telegram  from  Tokyo  to  Berlin 
dated  September  30,  1941,  prov^  such  a  coordination? 

I  quote:  "Say  th  t  by  our  oreSs.nt  moves  southward 
we  do  not  mean  to  relax  our  pressure  against  the 
Soviet."  (Ex.  802). 

Of  what  if  not  of  the  coordination  of  actions 
does  the  tu1 egram  sunt  by  Libbentrop  to  Tokyo  on 
15  May  1942  speak  in  which  ho  advised  that  Japan 
should  "...  arrivu  at  a  decision  to  attack 
Vladivostok,  at  the  v.  ry  earliest.  .  .  However,  this 
is  all  based  on  the  promise  that  Jnp^n  is  sufficiently 
strong  for  an  operation  of  this  nature.  .  .  If  Japan 


lacks  the  necessary  strength  to  successfully  undertake 
such  an  operation  then  it  would  naturally  bo  better 
that  she  maintain  neutral  relations  with  Soviet 
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1  lissla 11  ? — (Ir.  &Q7) 

It  i':  known  that  the  question  of  coordination 
of  Germany's  and  Japan's  actions  o.g'inst  the  USSR  vr  s 
discussed  during  nunurous  convers  tions  between 
0SHII1A  and  Libbentrop  in  1941,  1942,  rn>'  1943.  (Ex. 

769,  776,  3822-A,  312-A) . 

The  documents  show  that  there  existed  quite 

r.  definite  understanding  between  Germany  and  Japan 
that  the  Kwantung  Army ,1,000,000  non  strong,  had  as 
one  of  its  main  tasks  the  containment  of  the  Soviet 
Army  forces  in  the  Far  East  which  could  nave  been 
used  by  the  Soviet  Union  in  th-  war  against  Hitlerite 
Germany.  (Ex.  639,  807,  812- A) . 

These  are  the  facts  which  prove  the  existence 
of  military  and  political  coordination  between  Germany 
and  Japan  as  regards  the  USSR  and  which  refute  the 
contention  of  the  defense  witness,  <r,  marshall* 

In  paragraph  "C"  of  the  first  answer  in  his 
affidavit  the  witness  states  that  Japan  preserved  a 
strict  neutrality  toward,  the  Soviet  ships  carrying 
U.  S.  Lend-Lease  materials  to  Vladivostok.  v'e  do  not 
know  on  what  ground  tile  witness  assorts  this. 

But  the  whole  world  as  Well  as  the  Tribunal 
knows  numerous  facts  confirming  that  a  number  of  Soviet 
ships  \vero  attacked,  an’,  sunk  by  the  Japanese  armed 
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serious  obstacles  in  the  wry  of  the  Soviet  shipping  in 
the  Far  ijf.st ,  anc!,  inter  alia*  they  errriod  out  wholo- 
sclo,  unlawful  detentions  of  ships,  closed!  the  straits 
anc!  established,  compulsory  routes  which  wore  inconven¬ 
ient  and  dangerous.  (T.  39942-953)* 

It  is  quite  incor^prohensible  how  importance 
can  be  ~ tt ached  to  the  foregoing  statement  of  the 
witness  about  the  strict  neutrality  of  Japn  with  regard 
to  the  Soviet  ships  in  the  light  of  the  facts  to  which 
I  referred  above . 

The  aforesaid  statement  of  the  witness  in 
paragraph  "C"  of  th^  affidavit  can  only  be  accounted 
for  by  the  affiant  n^t  being  aware  of  all  those  f-cts. 

All  the  f-cts  referred  to  by  the  prosecution 
quite  convincingly  show  that  neutrality  was  systemati¬ 
cally  and  grossly  violated  by  Japan. 

In  paragraph  "e"  the  witness  states  that  no 
evidence  of  cooperation  on  intelligence  and  operational 
information  has  cone  to  his  attention.  (T.  46780). 

This  nay  bo  interpreted  as  lack  of  such  a  coordination. 
”'e  invite  the  Tribunal's  attention  to  the  fact  that, 
as  nay  be  s^  n  from  the  documents,  Japan  systematically 
provided  Germany  with  secret  intelligence  information 
''bout  military,  economic  ~nd  political  conditions  of 
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tho  USSTt  (Ex.  771,  836,  811,  3858;  T.  39939-«>-  Thi-> 
fact  has  not  been  contort**’,  oven  by  tho  oefonse 

42845). 

in  orngr'ph  «f«  of  his  first  answer  the 

*h„t  if  th  re  hr/,  bo.n  close  coordination 
witnsss  srys  that  il  tn.re 

between  Japan  an C  Germany,  thuy  '.mule  h  vc  fl«.n 
USSR  on  the  south  by  coordinated  operations  of  Jc.p-n 

in  mein  rni  of  Gornany  in  tho  Egyptian  tree.  <T. 

46780). 

. _  „  mirelv  speculative  nature. 

This  answer  is  of  purexy  i 

-ithout  ongoing  in  detailed  analysis  of  the  answer 

„o  confino  ourselves  only  to  pointing  out  that  tho 

desire  alone  to  flank  tho  USSit  on  thosouth  or  on  any 

Other  side  was  insufficient,  it  would  require  real 

forces  which  at  that' tine  as  far  as  Hitlerite  Gornany 

was  concerned  Were  boggod  in  the  battle  with  the 

Soviet  Union  at  the  front  extending  fron  Hurr.ansk 

the  Caucasus  and  wore  being  annihilated,  by  the  Soviet 

/Try,  ond,  as  far  as  Japan  was  concerned,  were  engaged 

ln  tho  Pacific  and  in  China  and  wore  preparing  to 

attack  the  ussr,  fron  the  Manchurian  and  Korean 

.  a  x.u  Yrs  Cr»ro  important  for  Japan 

i  i  lit  ary  bases  ,  cuic  tr*  z  w.  a 

than  the  "flanking  of  the  USSR  -»  the  south." 

In  any  event  the  stntedent  nado  by  tho  witness; 

_  -  —  -  -  r  a'  unnt,  £S_  £XL - 1 
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indication  of  lack  of  coordination  bi  twu^n  Germany 
and  Japan. 

Thus,  the  c^nt.  ntions  propounded  by  the 
witness  in  support  of  the  main  conclusion  arc  then- 
selves  absolutely  groundless  and  contradict  the  facts. 
Consequently,  the  witness1 s  conclusion  about  a  lack  of 
"close"  coordination  to  which  the  defense  is  eager  to 
ive  a  broader  interpretation  and  regard  it  as  a  lack 
of  cooperation  must  b.  viewed  in  light  <f  General 
Marshall's  str tenant  about  his  understanding  of 
"close"  cooperation  and  in  light  of  the  evidence  which 
the  Tribunal  has  and.  which  General  Marshall  did  n-'t 
and  could  n't  have. 

In  our  r.ply  wo  hav.  dwelt  upon  the  rain 
ooints  raised  by  the  prosecution.  v,e  have  not  touched 
upon  very  inport ant  issues,  such  as  the  subversive 
activities  ->f  t’.ie  Japanese  imperialists  against  the 
UCSR  or  the  organizations  of  sabotage  and  subv  rsive 
acts  on  the  Chinese  .eastern  Railroad  because  the 
defense  in  its  General  Suit  r  tion  passed  then  over  in 


silence. 


Thus,  we  iav .  reasons  to  contend  that  the 


defense  are  unable  to  contrast  prosecution  evidence 
on  these  issues  vith  something  nr t  .rial. 


'tlTHT,- Tg 


ro-maintalh  that 
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the  defense's  argument  s to. toe1  in  its  summations  could 
not  shako  any  of  the  prosecution' s  contentions. 

THE  PAEriDENT  :  Judge  Hsiang. 

JUDGE  HSIANG:  If  it  please  tile  Tribunal, 

I  will  present  the  prosecution's  r.ply  to  the  defense 
surnntion  on  behalf  of  the  accused  DOHIHARA. 

The  essence  of  DOHIHARA' s  defense  is  that  he 
was  merely  a  subordina.te  officer  acting  at  all  tires 
under  the  command  of  his  superior  officers,  carrying 
out  pl^ns  which  ho  had  no  part  in  forrulating,  that 
he  neither  had  n  -r  exercised  political  strength,  ''nd 
he  had  no  p~rt  in  the  formulation  of  any  policy  to 

which  Japan  was  cnr.nl tted.  Ve  shall  not  repeat  the 

* 

facts  and  arguments  set  ut  in  the  prosecution  sunna- 
tion,  which  we  respectfully  submit  showed  DOHIHARA 
to  have  been  one  of  the  original  conspirators, 
frequently  putting  into  effect  his  bold  designs  with¬ 
out  authorization  fron  the  Central  Government  by  which 
they  wore  belatedly  and  sore times  begrudgingly  ac¬ 
cepted  as  fait  a c corn 11 ;  but  we  shall  confine  this 
reply  to  certain  specific  instances  in  which  the 
defense,  under  what  they  tern  "analyzing  the  evidence," 
seek  to  minimize  the  importance  of  DOHIHARA' s  action. 
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'X*  D0HI-W!iA's  report  nn  hirsdf. 

1 

The  defense  Seek  to  lessen  the  vrluu  of  the 

2 

.  of -iclol  report  node  by  DOHIHAIiA  (exhibit  3177-A, 

3 

y  m?1’  286l3-9.  28657)  rs  Chief  of  the  iiuMon 

4 

rpecir.1  Service  Organ  to  the  «ar  Minis  try  vhieh  con¬ 

5 

tains  th,.  stntenent  "In  South  China,  to  he.-r  the  nones 

6 

!fcJ'  r  Gcnur”'ls  DOHIEUiA  am:  ITAOAKI  is  sone  thing 

7 

Mentioning  a  tiger  one’  tho  people  turn  pale,'" 

8 

by  stating  that  it  is  based  on  newspaper  content, 

9 

relying  upon  the  testimony  of  A IZA’.7A  (T.  28618-19). 

10 

■  i 

It  is  Pertinent  to  state  that  this  d-cur-ont  (1)  bears 

L  1 

the  seal  Of  DOH-IIMA,  (2)  is  n-rbod  "v.,ry  secret," 

i  *- 

13 

~nd  (3)  nos  included  by  DOHIHAKA  in  his  report  to  the 

14 

”ar  Minister.  The  defense  do  not  Mention  that  their 

15 

witness  AIZAVA  also  testified  "DOHIHAIiA* s  none  con¬ 

16 

stantly  appeared  in  the  newspapers.  Pur  t  her  nor  o,  nows- 

17 

paper  conronts  frequently  report  to  the-  effect  that 

18 

DOHIII.J'iA  was  engaged  in  conspiracies  -nd  various 

19 

’lr,tS'"  (T-  28619)-  to  the  probative  value  of 

o 

CM 

:his  report,  the  staterwnt  in  the  sum  ration  that  "liven 

21 

Preslc.ent  <f  the  Tribunal  questioned  its  v-'ue" 

22r 

leads  no  further  cor, rent  than  tho  action  of  the 

23T 

ribunal  in  adrltting  it  in  evidence  after  the  question 

24o 

25 

^  nrob^tivi}  um i n  (  un/5  ^ 

1Uu  h-c‘  firgrioC.  (T.  28619-20). 

_ _ : _ • _ _ , _ 

m 
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1 1 .  DOHIH/i'iA.  rn.C_tJlo.  JNAKAiiU-.A  Case . 

Tho  defense*  SeJc  to  rinluiz^  the  importance 
of  DOHI&JiA's  trip  to  Changhai,  Hanlcow,  Peiping,  and 
Tientsin  before  going  tn  Mukden  in  August  1931  to 
bocono  the  her/,  of  the  Japanese  Specir.1  Service  De¬ 
partment  (N-2,  pp.  11-13,  T.  43771-3)  dne  charge  the 
prosecution  ith  trying  to  input e  to  hin  other  duties 
-nd  nurposos  beyond  the  investigation  of  the  NAKA¬ 
MURA  cr.se.  They  'Iso  charge  th-t  the  interrogator 
"always  insisted  on  attv.n.  ting  to  put  into  the  mouth 
f  DOHIH.;;  A  things  he  did  n't  s~y  or  •  can."  (N-2, 
p.  11,  T.  43771).  The  record  in  this  case  clearly 
- nd  directly  denies  each  of  those ’claims  of  tho 
defens..  The  v-ry  first  questions  r.nd  answers  in 
the  interrogation  of  DOHIHAAA  on  11  January  1946  were 
as  follows: 

"Q  ’ ’hat  year  w~s  it  when  you  first  wont  to 
: Irnchuria  for  the  first  time? 

"A  August  17,  1931.  I  entered.  Manchuria  with 
J;  p  neso  forces  as  a  colonel  and.  as  Commander  or  Head 
of  the  Japanese  Special  Service  Department. 

"o  ’"hat  wore  your  duties  in  that  capacity, 


briefly? 

"A  First  of  a.l.l,  to  gain  intelligence  of  the 
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~nd  the  Jr.pr.ncsc  forces  —  but  this  vrs  before  the 
war."  (T.  15713). 

Again,  in  his  interrogation  n  5  February 
1946  DOHIHALA  stated  that  the  investigation  of  the 
r urclor  r.f  Captain  NAICAIIUAA  vrs  n-t  the  -nly  purpose-  of 
his  r,ission  a.nf1  that  he  ir.t'  othv  r  c.utius.  -ihc  interro 

go.tion  continued  (T .  15725) • 

"Q  ’  'hat  vt" s  th^se  other  duties? 

"A  The  otl^r  two  duties  wore  investiga tion  and 
liaison  with  Chinese  forces. 

"Q  "hrt  does  investiga  tion  mean? 

"A  The  investigation  consisted  of  determining 
the  strength  of  Chinese  forces,  their  training,  their 
communication  end  the  con.  ition  in  the  civilian 
population." 

The  defense  attempted  to  justify  the  claim  of 
DOHIHdliA  thrt  the  Chinese  v/ere  nr  t  sincere  in  their 
efforts  to  settle  the  NAKATUAA  case  by  quoting  only 
the  last  portion  of  a  sentence  fror’  thv.  Lytton  report, 
viz:  ".  .  .it  vruld  seen  that  diplomatic  negotiations 
for  attaining  a  solution  of  the  NAKAHUHA  case  were 
actually  progressing  favorably  un  to  the  night  of 
September  18."  (N-2,  p.  14,  T.  43754;  Ex.  57,  P.  65, 

para.  3).  Yet  they  f-il  to  quote  thv  first  part  of 
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responsibility  and.  desired  jwpt  settlement.  It 
r-j'-es:  "Since  the  C'.  in.Se  authorities  adnittoc  to 
jnprn  consular  officials  in  Mukden,  in  n  forn.nl 
c-nference  hell',  on  the  afternoon  of  Septet  .her  18,  that 
Chinese  solders  were  responsible  for  the  death  of 
Captain  HAKAUUI./.,  expressing  -Iso  a  fesirc  to  Secure 
G  settlement  of  the  case  d.iplonatioolly  uithout  delay." 
(Ex.  57,  P.  65)-  In  *>itc  "f  ^e  facts  a.s  recorded 
in  the  Lytton  heport  (Ex.  57,  p.  64-5)  that  the  efforts 
Of  the  Chines,  to  Secure  a  settlement  of  the  NiJUIHUH/, 
case  included  (1)  the  ordering  of  «  second  inquiry, 

(2)  the  dispatch  by  Marshall  Chang  Hsuoh-liang  of 
SHIBAY/JiA  and  Tang  Ur-'oo  as  special  emissaries  to 
Tokyo  to  seel:  a  b-sis  for  settlement  by  conference 
•  ith  SHIDMH.'ilA,  1IHAHI,  and  other  high  military 
Officials,  (3)  the  decision  to  handle  the  case  "in 
accordance  with  the  wish  of  the  Japanese  authorities," 
by  Governor  Tseng  and  the  1  -nchurian  authorities  and 
not  by  the  Foreign  Office  at  Hanking,  (4)  the  arrest, 
imprisonment,  and  arrangements  for  the  ini  ediatu  trial 
of  Cs-nnander  Kuan  charged,  aith  the  responsibility  for 
the  murder  of  HAKAMDRA,  all  of  vhich  rust  have  boon 
known  to  D0HIH.J.A  since  he  vrs  summoned  to  Tokyo  to 
report  the’  progress  of  the  case,  the  Lytton  Report 
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officers,  however,  especially  thos  of  Colonel  L. 
DOIIIHARA  continued  to  question  the  sincerity  of  the 
Chinese  efforts  to  arrive  at  a  satisfactory  solution 
of  the  NAKAMULA  Case.  .  (Ex.  57,  p.  65),  and  th't 
DOHIHARA  vi as  reported  by  th„  Japanese  press".  .  .  as 
th.  advocate  of  the  solution  of  all  paneling  issues,  if 
necess'  ry  by  fore.  and  as  soon  as  nossible." 

III.  DOHIHALA  ancl  ttu.  Lytton  Alport. 

The  f~ct  that  tho  Chinese  v:ho  fled  from 
Ilukdon  Curing  the  fighting  returnee",  to  their  hones 
after  tho  fighting  ceased  is  hardly,  as  clair.od  by 
the  defense,  tho  highest  type  of  oroof  tl.at  "...  they 
had  inalicit  and  absolute  confidence  in  the  ran  the 
onor.y  selected  to  restore  order  and.  peace."  (N-2, 
n.  26,  T.  43763).  In  answer  to  th^  clain  of  the  defense 
that  the  Lytton  Coi’.rlssion  highly  praised  the  activi¬ 
ties  of  DOHIHALA  and  that  Lord  Lytton  expressed  groat 
respect  and.  adriration  for  DOHIHAHA  (N-2,  p.  26,  T. 
43768)  it  is  pertinent  to  point  out  that  in  the  Lytton 
Loport  the  nano  of  DOHIHARA  appears  at  least  five 
tines.  (1)  He  continued  to  question  the  sincerity 
of  the  Chinese  (Lx.  57,  p.  65),  (2)  advocated  tho 
use  of  force  (Lx.  57,  p.  66),  (3)  Pu-Yi  went  to 
Manchuria  after  a  talk  vith  DOHIILiiA  (Lx.  57,  p.  77), 


(4)  DOHIHAHA  \;as  Sent  to  Hrrbin  to  head  the  Special 
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«  t\ £r7  n  70)  r*nc'  (5)  DOHIhAi  **.  vjos 
Service  Orgr.n  )<i  P*  <) 

installed  as  tho  I-ayor  of  hukflon  (--•  5?»  P»  ' 

In  thu  course  of  his  interview  ulth  DOHIHALA,  Lore 
Lytton  ronnrkoe:  »”»  understand.  thu  Oonorr.1  .  .  • 
has  played  a  Very  oroninunt  part  in  recent  events." 

(Ex.  3180-A,  p.  2,  T.  28669).  In  viu«  of  thu 
decision  of  the  Lytton  Coranlssion  r.s  to  the  purpose 
rnd.  effect  of  Japan's  action  in  China,  «c  respectfully 
suhnit  that  no  further  conrent  is  necessary  concern¬ 
ing  their  ostinato  of  DOHUUKA,  oho  "played  a  very 
inportr.nt  pert"  in  thuso  nctivitios. 


TIL.  PTiBf-III'iMTs  VTo  will  rocoss  for  fifteen 


ninutes  • 


(V'foroupon,  c.t  104-5,  a  rocoss  vir. s 
taken  until  1100,  nftor  yhich  tho  proceedings 
wore  rosunud  ns  follows:) 
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in  Internationa. 


Military  Tribunal  for  the  Far  East  Is  now  resumed. 
THE  PRESIDENT:  Judge  Hsiang. 


JUDGE  HblANGi  IV.  A] 


ic  t  Ion  o. 


The  defense  devote  almost  a  quarter  of  their 
summation  in  an  attempt  to  minimize  the  actions  of 
DOHIHARA  in  connection  with  the  steps  taken  and 
means  used  to  get  Pu-Yi  out  of  Tientsin  and  into 
Manchuria  (N-2,  Pp.  28-52,  T.  43,771-43,793)  •  The 
prosecution  has  set  out  the  facts  which  support  its 
position  both  in  the  General  Summation  (D-6l  to  D-66, 
30^144-39^153)  and  in  the  DOFIHARA  Summation  (l3B- 
14  -  BB-34,  T.  40,625-40,640).  The  defense  confines 
itself  to  s^all  points  and  at  no  time  denies  the 
gravamen  0**  the  prosecution's  evidence  which  we 
respectfully  submit  clearlv  established  that  DOHIHARA 
was  the  prime  conspirator  b^th  in  the  making  and  the 
execution  o'  the  plans  to  get  Pu-Yi  fr^m  Tientsin  to 
Manchuria.  The  devious  methods  used  by  DOHIHARA 
included  both  inducements  and  threats.  The  defense 
seek  to  enlarge  upon  the  role  played  by  KAdHII,  the 
local  commander  of  the  Japanese  troops  in  Tientsin, 
in  compelling  Pu-Yi  to  go  to  Port  Arthur  (N-2,  p.  32, 
T#  43,775).  The  p«rt  taken  by  KAfcHII  was  referred  to 
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by  the  prosecution  in  its  Gen^rrl  Sunrrtion  (D-62, 

T.  39,146).  It  'oes  n~,t  in  my  vise  lessen  the 
responsibility  of  DOHIHARA  ns  the  roving  spirit  in 
this  plot  th?t  he  entruste’  t  the  loc*l  Jrpmesc 
c  i2i.rn:cr  certain  p  rtiens  f  the  oVernll  plnn. 

The  -tterpt  of  the  ’efense  to  belittle  the 
telugrms  sent  by  Consul  General  KU’.  /.SHIiiA  in  Tientsin 
t  Foreign  Minister  SHIDEKARA  in  T  kyo  (Ex.  287,  289, 
290,  291,  292,  293,  295,  296,  300,  -n’.  304)  will  be 
'e^lt  with  in  -noth or  port  'f  the  prosecution's  reply 
t-  the  ’efense-  Sumption.  These  officirl  rep  rts 
to  the  J-poncsc  Foreign  ilinistcr  sperk  f  r  therselvos 
-n 1  no  mount  f  "on^lyzing"  by  the  <.efcnse  ern  re -ken 
their  effectiveness  in  rcvcrling  DOHIHARA  rs  the 
pri: .0  instig-t.r  to  get  Pu-Yi  out  of  Tientsin  rn:  into 
isnnehuri-  t-  becorc  her  .  ^f  the  gvernrent  which 
DOHIHARA  one  his  co-conspir-tors  r\  re  planning  to 
establish  in  Wnnchurir .  The  .'efense  'vcrlockc.’  the 
foot  th^t  oil  the  rep  rts,  regrr  less  f  their  source, 
-groe  on  ~nc  cssenti-1  P'  int  —  it  v;<>s  DOHIIiARA  eh 
v/rs  in  Ti  ntsin  thrc-oteninp  Pu-Yi  rne  using  every 
’  erns  to  get  Pu-Yi  to  g-  to  Hnnchurin. 

The  efense  cny  th^t  DOHIHAIG  v/rs  wrrneJ 
by  his  g  ovcrnr.cnt  th-t  the  rttcr.pt  t'  crerte-  r.n 
in  e pendent  st-tc  in  lirnchuri-  v  *ulO.  r^isc  the  question 
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of  the  violation  of  the  Nine-Power  Pact  and  insist 
'  that  the  telegram  from  SHIDEHAhA  to  KWASHIMA  d.atee 
2  1  November  1931  (Ex.  286,  T.  4354)  Coes  not  mention 

the  name  of  DOHIHARA.  That  DOHIHARA*  s  name  is  not 

4 

mentioned  in  this  telegram  is  correct,  but  that  fret 
does  not  preclude  this  from  being  a  warning  against 
the  action  which  DOHIHARA  w*s  then  taking.  KUWASHIUA 

8  in  this  telegram  is  urged  to  do  his  utmost  "to  stop 

9  the  abduction  plan"  (T.  4358).  KUWASHIUA  in  his 
,o  various  telegrams  to  SHIDEHARA  had  mentioned  no 
n  other  name  than  that  of  DOHIHARA  as  the  would-be 

12  perpetrator  of  the  abduction  plan.  In  a  subsequent 

13  telegram  (Ex.  289;  T.  4363)  KUWASHIUA  reported  to 

14  SHIDEHARA  that  in  accordance  with  his  previous  mstructims 

15  (referring  by  number  to  the  above  mentioned  telegram 

16  of  1  November  1931,  Ex.  286,  T.  4354  which  contained 

17  the  instructions  to  stop  the  abduction  plan)  we 

18  tried  every  means  to  prevent  DOHIHARA  but  he  was  insistirg 

19  on  the  following  points..."  and  outlined  the  plan 
of  DOHIHaRA  to  get  ?u-Yi  from  Tientsin  to  Manchuria 

21  which  was  so  designed  as  to  make  it  appear  that  Japan 

22  he(i  no  p»rt  in  the  plot.  These  five  points  are  the 
2  answers  of  DOHIHARA  to  the  SHIDEHARA  warning  that 

25  Japan* s  sponsorship  of  the  new  government  in  Manchuria 
would  raise  the  question  of  violation  of  the  Nine  Power 
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Poe  tv — ¥he  -def-en-S’ 


v^lu^-of  those- 


five  points  and  dismiss  these  fundorr.entnl  parts  of 
DOHIHARA’s  scheme  with  the  statement  "which  we  do 
not  consider  important  and  therefore  will  not  c.iscusw 
pt  this  time."  (N-2,  p.  44,  T.  43,7 87) 

After  this  summary  dismissal,  the  defense 
does  recite  that  one  of  these  points  was  concerned 
with  "the  Emperor’s  apparent  resolve  to  go  to  Manchuria 
at  the  risk  of  his  life."  (N-2,  p.  44,  T.  43,787, 

T.  4365)  While  this  portion  of  the  telegram  as 
amended  by  the  Language  Arbitration  Board  actually 
reads:  "so,  if  it  becomes  clear  that  the  Emperor 

has  the  determination  to  risk  his  life  and  go  to 
Manchuria,  and  th-t  the  ways  and  means  therefore  are 
found,  it  will  he  possible  to  promote  Chinese  public 
opinion  and  cause  the  Chinese  to  make  public  statement 
of  welcoming  rte  Emperor  so  *s  to  ’lake  the  matter 
appear  as  a  Chinese  movement  on  the  surface."  (Ex.  289, 
T.  4365:  Tho  omission  of  the  word  "if"  in  the  defense 
summation  changes  what  was  DOHIHAFi's  supposition  into 
the  "Emperor •  3  7 ©solution  to  go  to  Manchuria.  ' 

In  his  interrogation,  DOHIHARA  admitted  that 
he  knew  that  when  the  Kwantung  Arny  was  planning  to 
set  up  an  independent  state  called  Manchukuo  it  constitu 

e  violation  cf  the  Nine  Power  Pact,  (T.  15,729-30). 
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In  spite  of  this,  DOHIHARA  boldly  asserted  that 

2 

"it  would  be  outrageous  for  the  present  government 

3 

to  take  the  attitude  of  preventing  it"  and  threatened 

4 

that  if  the  government  did  take  such  a  stand  "the 

5 

Kwnntung  Army  might  separate  from  the  Government, 

• 

6 

md  who  knows  what  action  it  might  take?  In  Japan 

7 

proper  too,  besides  the  assassination  plotters v  ho 

4  8 

are  now  under  confinement,  some  grave  accident  ray 

« 

9 

occur,  he  feared."  ("The  assassination  plotters  who 

10 

are  now  under  confinement"  obviously  refer  to  those 

11 

individuals  in  the  October  Incident.)  (Ex.  290,  T.  4367-8) 

12 

Consul  General  ARAKAWA  at  Yinkow  in  his 

13 

telegram  to  Foreign  Minister  SHIDEHARA  on  13  November 

4 

14 

1931  (Ex.  294,  T.  4379)  reported  that  "Colonel  DOHIHARA 

15 

header  the  plot  in  the  escape  of  the  Emperor  from 

16 

17 

Tientsin."  He  gave  as  his  authority  for  the  statement 

r  is 

the  Captain  of  the  ship  on  which  Pu-Yi  traveled.  Pu-Yi 

-  jy 

was  taken  in  a  motor  car  stealthily  from  the  concession 

20 

and  brought  to  the  pier.  The  party  was  guarded  by  a 

21 

force  armed  with  machine  guns. 

22 

DOHIHARA*  s  intrigue  is  further  shown  by  the 

. 

• 

. 

23 

confidential  report  made  by  a  representative  of  the 

24 

Army  in  Tientsin  to  KUWASHIMA  on  13  November  1931*  . 

25 

(Ex.  295,  T.  4381)  giving  the  details  of  the  manner 

• 

in  U ,hinh  Pn— Y 1  was  got  out  of  Tientsin  by  the  army 

• 

V 

i.. :  *- 
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rnd  stating  th^t  "the  army  will  deny  all  connection 
with  it  and  think  they  .vill  eserpe  discovery,  but  if 
it  is  discovered  they  will  soy  that  it  is  for  the 
reason  of  the  former  Emperor's  plpn,  i.e.,  1  because 
he  is  so  fond  ~f  Manchuria  and  beepuse  there  w»s  a 
berbing  affair  recently,  feeling  thrt  his  life  v/rs  in 
danger,  he  started  by  himself  to  realize  his  plan  on 
November  8,  Finding  p  good  opportunity,  he  flee, 
from  the  Japanese  concession  (at  Tientsin)  °nd  pfter 
several  days,  while  his  movements  were  unknown,  he 
appeared  in  Manchuria"  --  to  this  effect  the  ari..y 
proposes  to  publish  its  communique, . . " 

The  fact  that  DOH IMARA  did  not  accompany 
Pu-Yi  on  the  trip  does  not  lessen  his  pert  in  the 
plot  and  tends  only  to  incriminate  him  further  in  that 
the  evidence  shows  that  his  continued  stay  in  Tientsin 
brought  about  another  riot  on  26  November  1931  (Ex.  57, 

page  56;  Ex.  300,  T.  4397)* 

"Headquarters  of  the  Iron  Blood  Group, 

Tientsin  Branch  of  the  Chinese  Communist  Party"  was 
but  a  name  used  by  the  terrorists  (Ex.  296,  T.  4384-5). 
KUWASHIMA  reported  to  SHIDEHARA  that  DOHIHARA  was 
associated  with  such  subversive  organizations  as  "Tsing- 

I 

Pang  and  the  rogues  of  the  city"  (T.  4394). 

_ DOHIHARA  was  pr lnarlly  i nterested  in  g ettlng _ , 
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a  puppet  to  here’  a  puppet  government.  To  accomplish 
his  purpose,  he  used  both  threats  and  inducements. 

It  is  the  action  rnd  the  purpose  of  DOHIHARA  with 
which  we  r re  concerned.  The  neons  by  which  he 
accomplished  his  purpse  ore  not  of  first  importance. 

He  planned  to  get  Pu-Yi  out  of  Tientsin  in  order  thrt 
he  night  becore  the  head  of  a  new  government  to  be 
established  in  Manchuria.  DOHIHARA  accomplished  his 
purpose. 

V.  DOHIHARA  and  the  Opium  Traffic. 

The  prosecution  in  its  summation  stated 

c'ncisely  in  three  paragraphs  (BB-38-40)  DOHIHARA’ s 

connection  with  anu  control  of  the  opium  traffic  in 

Southern  Manchuria.  The  defense  devote  some  seventeen 

pages  (N-2,  pp.  52-68,  T.  43,793-43,810)  in  an  attempt 

to  deny  or  pipy  doy/n  DOHIHAtRA’s  connection  Yfith  and 
# 

responsibility  for  th^  opium  traffic.  They  do  not 
deny  the  opening  ■'f  600  opium  shops  in  Mukden  and 
150  outside  of  Mukden  (Ex.  377,  T.  4,591)  or  that 

% 

while  DOHIHARA  was  mayor  of  Mukden  the  municipal 
administration  planned  the  monopolization  nf  opium 
for  the  purpose  of  rpising  funds--"  "...the  raterializa t. 
of  a  part  of  the  plan  of  the  army  marked  Secret  No. 

781..."  (Ex.  3740,  T.  37,340)  They  seek  to  minimize 
this  by  stating  "the  control  of  opium  was  in  a  planning _ j 
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period  and  there  were  pcturlly  no  operations  at  th^t 
time."  (N-2,  p.  54,  T.  43,795).  The  defense  do  not 
deny  that  opium  traffic  was  under  the  control  of  the 
Specinl  Service  Organ  until  it  was  transferred  to  the 
Opium  Control  Bureau.  The  tire  of  this  transfer  was 
in  1935  (T.  15,856;  T.  15,922)  Prior  to  1935  the 
Opium  Control  Board  was,  according  to  TANAKA,  "an 
organization  in  n^re  and  not  in  fact."  (T.  15,927-8) 
Even  the  defense  witness  NAMBA  ores  not  confirm  their 
clair  that  the  transfer  ol  control  of  opium  to  the 
Monopoly  Bureau  occurred  in  1933  f°r  he  stated i  "To 


12 

13 

14 


quote  a  hackneyed  expression,  the  form  was  set  up 
but  it  had  nobody  in  it.  (T.  20,309-10)  The  defense 
discuss  in  extenso  the  conflicting  statements  ns  to 


15 

16 
17 


the  dates  that  DOHIH/RA  returned  to  Mukden  as  head 

a 

of  the  Specinl  Service  Organization,  But  the  exact  date 
is  not  material  since  pH  of  them  are  in  advance  of  the 
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According  to  the  defense,  there  are  three  conflicting 
dates  ns  to  when  DOHIHARA  returned  to  Mukden. 

(1)  TANAKA  -  December  1934  (T.  15,923);  (2)  DOHIHARA 
July  1934,  (T.  15,715);  (3)  AISAWA  -  Dec.  1933, 

(T.  28,603).  The  prosecution  subi its  that  there 
is  a  fourth  one  -  October  1933,  taken  from  the  1 

Cabinet  Secretariat  Personnel  Record  (Ex.  104,  T.  6961 
which  we  respectfully  subt.it  is  official  and  correct. 
DOHIHARA  stated  in  his  interrogation  that  he  was 
the  head  of  the  Special  Servict  Organization  at 
Harbin  from  the  end  of  November  1931  until  March 
1932  (Ex.  2190-A,  T.  15,715). 
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tii  c  when  the  actual  transfer  of  opium  control 
from  the  Special  Service  Organs  to  the  new  body 

became  effective. 

TAhAKA  testified* 

"The  establishing  of  the  Opium  Control  Borrd 
wps  cor  pie ted  in  the  spring  of  1935.  After  thrt  it 
became  nccessery  for  opium  retailers  to  '’bide  by 
the  rcgulptions  and  permission  issued  by  the  Special 
Service  Department,  *nd  without  such  permission  they 
were  not  permitted  to  engage  in  this  traffic,  and  so 
therefore  General  UIHAKI,  then  the  Commender-in-Chief 
of  the  Kv/antung  Army,  ITAGAKI,  Chief  of  Staff,  and 
10 JO,  later  Chief  of  Staff  of  the  Kwnntung  Array,  took 
this  authority  away  from  the  Special  Service  Department." 

(T.  15,922) 
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MINAMI,  who  was  appointed  commander  in  chief 
of  the  Kwantung  Amy  in  December  193*,  testified  that 
one  of  the  reasons  for  the  abolition  by  him  of  the 
Special  Service  Department  was  that  they  were  running 
the  opium  traffic  for  their  personal  benefit.  (T. 
19^976)  This  fixes  the  tine  of  the  transfer  of  the 

opium  control  as  subsequent  to  December  193*- 
respectfully  submit  that  the  evidence  clearly  estab¬ 
lishes  that  DOHIHARA  was  Chief  of  the  Special  Service 
Organ  in  Mukden  before  and  at  the  time  of  the  transfer 
of  orium  control  from  that  organ  to  the  Opium  Control^ 

Boord* 

VI.  DOHIHARA  in  N^rtherP  Manchuria. 

The  defense  charge  that  Powell’s  testimony 
that  General  Ha,  as  the  result  of  negotiations  with 
DOHIHARA  accepted  the  position  of  Minister  of  War  in 
the  puppet  government  is  rank  hearsay.  Powell 
fied  that  he  went  to  North  Manchuria  for  the  specific 
purpose  of  investigating  the  situation  and  that  he 
interviewed  General  Ma  on  two  occasions.  (T.  32,320) 
Powell  testified:  ”’ .  .  .  General  Ha,  as  a  result  of 
the  negotiations  with  DOHIHARA  accepted  the  position 
of  Minister  of  War  in  the  Chang  Chun  Government,  the 
puppet  government  which  the  Japanese  had  set  up  at 
the  time  of  Chang  Chun  ...  the  negotiations  leading 
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to  those  developments  wo re  conducted  from  General 
DOHIHARA's  office  which  he  established  in  the  citv 
of  Harbin. "  (T.  32.32)  After  piving  the  results 

of  his  own  investigation ,  Powell  mentioned  as  "the 
final  chapter  in  that  episode"  a  circular  telegram 
sent  by  General  Ma  to  Generalissimo  Chiang ,  Kai-Fhek 
(T.  3233) 

VIII.  Inner  Mongolia  Autonomy. 

The  defense  claim  that  there  was  no  such 
thing  as  the  Ching-DOFIHARA  Agreement  (N-2,  pp.  21-72, 
T.  43,817)  and  that  "the  whole  episode  (North  Hopei 
Affair)  had  nothing  to  do  with  establishing  or 
attempting  to  establish  autonomy  in  Inner  Mongolia." 
(N-2,  p.  72,  T.  43,818)  They  appear  to  be  confused 
in  their  facts  and  in  their  peography.  General  Ching 
testified  that  "It  was  not  an  agreement  out  of  the 
wish  of  the  Chinese  people."  (T,  2?40) .  It  consti¬ 
tuted  demands  made  by  DOHIHARA  and  reluctantly 
acceded  to  b”  General  Chinp;  only  the  Japanese  refer 
to  it  as  the  "Ching-DOHIHARA  Agreement."  It  was 
never  formally  recognized  as  an  agreement  by  the 
Chinese  Government  because  it  was  brought  about 
entir^lv  bv  the  coercion  and  threats  of  DOHIHhRa, 

C.  2240) 

The  North  Hopei  Affair  mentioned  by  the 
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defense  (N-2,  r.  72,  T.  43,817)  apparently  refers  to 
the  North  Chahar  (sometimes  called  the  Changpei)  Affair^ 
v/e  respectfully  submit  that  there  is  no  inconsistency 
in  the  testimony  of  General  Ching  on  this  subject. 

He  stated  in  orderly  fashion  the  facts  concerning 
the  North  Chahar  Affair  and  how  a  settlement  was 
effected  under  the  threats  and  coercion  of  DOHIHARA. 

(T.  2327  -  40)  Therefore,  there  is  nothing 

in  the  record  to  justify  the  statement  by  the  defense 
it  in  reading  the  record  one  might  be  confused  and 
believe  that  there  were  two  Chings."  (N-2,  p.  72, 

T.  43,817)  It  is  the  defense  which  is  confused, 

Chahar  Province  is  a  part  of  what  is  commonly  called 
Inner  Mongolia.  As  the  result  of  the  demands  made  by 
DOHIHARA  in  the  settlement  of  the  North  Chahar  Inci¬ 
dent,  Chinese  troops  were  compelled  to  withdraw  from 
certain  districts  North  of  Changpei  and  activities  of 
the  Kuomintang  party  were  banned  in  this  province. 

(T.  2313)  This  laid  the  foundation  for  the  creation 
of  autonomous  rule  in  that  part  of  Inner  Mongolia. 

WAKAbUGI,  Councillor  to  the  Japanese  Embassy 
in  Peiping,  reported  to  Foreign  Minister  HIROTA  on 
2  October  1935  giving  his  observations  on  the  recent 
trip  to  see  the  Governor  of  Chahar  Province,  and 
Prince  Te  stated  "his  mission  was  no  doubt  to  promote 
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defense  (N-2,  r.  72,  T.  43,817)  apparently  refers  to 
the  North  Chahar  (sometimes  called  the  Changpei)  Affair, 
V/e  respectfully  submit  that  there  Is  no  Inconsistency 
In  the  testimony  of  General  Ching  on  this  subject. 

He  stated  in  orderly  fashion  the  facts  concerning 
the  North  Chahar  Affair  and  how  a  settlement  was 
effected  under  the  threats  and  coercion  of  DOHIHARA. 

(T,  2327  -  40)  Therefore,  there  is  nothing 

in  the  record  to  justify  the  statement  by  the  defense 
"in  reading  the  record  one  might  be  confused  and 
believe  that  there  were  two  Chings."  (N-2,  p.  72, 

T.  43,817)  It  is  the  defense  which  is  contused, 

Chahar  Province  is  a  part  of  what  is  commonly  called 
Inner  Mongolia.  As  the  result  of  the  demands  made  by 
DOHIHARA  in  the  settlement  of  the  North  Chahar  Inci¬ 
dent,  Chinese  troops  were  compelled  to  withdraw  from 
certain  districts  North  of  Changpei  and  activities  of 
the  Kuomintang  party  were  banned  in  this  province, 

(T,  2313)  This  laid  the  foundation  for  the  creation 
of  autonomous  rule  in  that  part  of  Inner  Mongolia. 

WAKAvSUGI ,  Councillor  to  the  Japanese  Embassy 
in  Peiping,  reported  to  Foreign  Minister  HIROTA  on 
2  October  1935  giving  his  observations  on  the  recent 
trip  to  see  the  Governor  of  Chahar  Province,  and 
Prince  Te  stated  "his  mission  was  no  doubt  to  promote 
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the  Inner-Uongolian  self-government."  (T.  2284) 

VIII.  "Autonomous  1 ’o.yercigELkSll.  ^  North  China • 

The  defense  contend  that  the  Japanese  had 
nothing  to  do  with  the  East  Hopei  Regime  alleging  that 
the  Tribunal  "could  almost  take  judicial  knowledge  of 
that  fact."  (N-2,  p.  76,  T.  43,821)  This  quite  over¬ 
looks  the  testimony  of  TANAKA: 

"Major  General  DOHIHARA  bent  his  efforts 

toward  the—  exerted  his  efforts  on  behalf  of  the 
Autonomous  Movement  with  the  intentions  of  the  Kwantung 
Army  and  the  Japanese  Army  in  North  China  in  mind." 

(T.  2028) 

And  his  further  testimony: 

"Later,  shortly  afterwards,  however,  as  a 
result  of  the  great  efforts  made  by  Major  General 
DOHIHARA,  two  regimes  were  established  in  North  China 
in  November,  1935s  namely,  Hopeh  and  Chahar.  One  of 
the  regimes  was  the  East  Hopeh  Anti-Communist  Auton¬ 
omous  Regime  which  covered  a  demilitarized  zone  south 

of  the  Great  ’Vail."  (T.  2029) 

The  defense  aver  that  no  citation  of  authority 

except  a  newspaper  clipping  supports  the  prosecution's 
charge  that  DOHIHARA  issued  an  ultimatum  on  19  Novem¬ 
ber  1935  to  the  North  China  authorities  threatening 
to  send  Japanese^ forces  into  Hopei  and  Shantung  if _ j 
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autonomy  for  North  China  was  not  proclaimed.  (N-2, 
p.  80,  T.  43,825)  JYe  respectfully  submit  that  this 
statement  is  not  sustained  bv  the  record# 

KUWASHTMA  at  ^irst  denied  anv  knowledge  of 
DOHIHARA' s  efforts  to  force  autonomy  on  North  China 
in  November  1935.  (T.  29,536-7)  Evidence  was  intro¬ 

duced  in  his  cross-examination  showing  that  Japanese 
diplomats  in  England  and  in  China  were  informing  the 
Central  Government  of  the  reports  which  they  were 
receiving  of  the  part  taken  bv  the  Japanese  military 
authorities  in  the  independence  movement  in  North 
China. (Exhibit  3242,  T.  29,539;  Exhibit  3242-A, 

T.  29,542)  Confronted  with  reports  from  many  sources 
concerning  the  activities  of  DOHIHARA  in  connection 
with  the  autonomous  movement,  KUWAhPIMA  finally 
admitted  that  DOHIHARA ' s  ultimatum  to  the  North 
China  authorities  as  reported  in  the  "Evening  Post" 
of  20  November  19^5  was  one  of  the  ultimatums  to 
which  he  referred  in  his  affidavit.  (T.  29,545) 

IX.  DOHIHARA. JiL JlilQ-EfJlD.inP PrlV£x 

The  defense  attempt  to  absolve  DOHIHARA  from 

the  liabllitv  for  the  billing  of  civilians  by  the 

a.  It  is  Interesting  to  note  -that  the  defense 
invites  the  Tribunal  to  read  pages  29,53°*  to  20,541 
of  the  Transcript  (N-2,  p.8l,  ".43,826)  but  did  not 
extend  the  invitation  to  Include  p.  29,545,  where 
KIT7AJIHA  made  the  important  admission  about  the 
I  nl  timftt.nm. _ I 
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Japanese  forces  under  his  command  during  the  Peiping- 
Haikow  Drive  in  December  1937  (Exhibit  348,  T.  4646) 
bv  claiming,  (1)  that  the  troops  who  engaged  in  this 
campaign  were  not  under  his  command,  and  (2)  that  since 
those  killed  were  guerrillas  the  Japanese  troops  had  the 
right  to  kill  them.  (N-2,  pp.  92-95,  T.  43,838-40) 

That  DOHIHARA  was  in  command  of  the  14th  Division  in 
China  from  August  1937  until  June  1938  and  took  part 
in  the  P^ipine-Fankow  Drive  is  shown  bv  his  own  state¬ 
ment.  (Exhibit  2190-A,  T.  15,715)  The  argument  that 
DOHIHARA 's  troops  had  the  legal  right  to  kill  civilians 
(N-2,  p.  94,  T.  43,839-40)  who  were  from  the  evidence 
"suspected  to  be  guerrillas"  (Exhibit  348,  T.  4646), 
is  so  thoroughly  unsound  that  we  do  not  deem  it  deserv¬ 
ing  of  raoly. 

X.  Defense  Challenges. 

As  to  the  sundry  challenges  flaunted  by  the 
b 

defense,  we  respectfully  refer  to  our  summation 
(T.  40,617  -  40,661)  and  the  facts  from  the  record 
recited  therein,  and  submit  that  these  facts  establish 
bevond  all  reasonable  doubt  the  guilt  of  the  defendant 
DOHIHARA  on  all  the  charges  against  him  made  In  the 

Indictment.  ' 

b.  "Challenge  the  Prosecution"  (N-2,  pp.  70,  108,' 
43,818  -  43,854;  "TVe  defy  the  Prosecution" 
(N-2,  p.  85,  93,  T.  43,829,  43,838) 

- - - — - - - I 
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THE  PRESIDENT;  Colonol  Warren. 

9 

MR.  WARREN:  If  the  Tribunal  please,  there 
are  certain  passages  in  the  prosecution's  reply  to 
the  defense  summation  on  the  defendant  DOHIHARa  which 
we  consider  highly  objectionable.  However,  inasmuch 
as  we  vnow  that  the  Tribunal  is  checking  with  extreme 
care  each  reference  to  the  record,  v/e  will  not  at  this 
time  force  our  objections,  but  merely  at  the  present 
time  enter  our  objection  and  leave  the  matter  entirely 

in  the  hands  of  the  Tribunal. 

THE  PRESIDENT;  The  Court's  Judicial  Committee 

is  correcting  or  checking  carefully  every  statement 


in  every  summation,  prosecution  and  defense. 

JUDGE  HSIANG:  I  will  continue  to  present 
the  prosecution's  rer.lv  to  the  defense  summation  in 

th^  case  of  ITAGAKI. • 

ITAGAKI 


Since  most  of  the  positions  taken  by  the 
defense  in  the  ITAGAKI  Summation  had  been  anticipated 
and  dealt  with  bv  the  prosecution  in  its  Summation 
(HH-1  to  HF-55;  T.  40,984  -  41,023),  v/e  do  not  deem  it 
necessary  to  naW>  any  detailed  answer  and  will  call  to 
the  attention  of  the  Tribunal  at  this  point  only  a  few 
of  the  unsound  arguments  and  statements  of  fact  not 


- 


byth.2-  evidence^ 


A 


48,238 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1.  ITAGAKI  and  the  MukdQ_n._Ipcidgnki. 

The  defense,  relying  upon  the  evidence  of 
ISHIHARA  (Ex.  2584,  T.  22,116),  allege  that  diplomatic 
negotiations  between  Japan  and  China  had  failed  on 
18  September  1931,  "despite  the  cooperative  policy 
of  Japan",  that  all  the  Japanese  Amy  came  to  the 
conclusion  that  a  collision  of  arms  was  now  inevitable, 
and  the  defense  then  state  in  their  Summation  (N-8, 
p.  13,  T.  45,120):  "It  is  clear  that  a  collision  of 
arms  provoked  bv  the  Chinese  Army  was  inevitable." 

This  is  directly  contrary  to  the  findings  of  the 
Lvtton  Report,  which  stated:  "Since  the  Chinese 
authorities  admitted  to  Japanese  consular  officials 
in  Mukden  in  a  formal  conference  held  on  the  afternoon 
of  September  18  that  Chinese  soldiers  were  responsible 
for  the  death  of  Captain  NAKAMURA,  expressing  also  a 
desire  to  secure  settlement  of  the  case  diplomatic¬ 
ally  without  delay,  it  would  seem  that  diplomatic 
negotiations  for  attaining  a  solution  of  the  NAKAMURA 
case  were  actually  progressing  favorably  up  to  the 
night  of  September  18."  (Ex.  !)7,  P«  65») 


25 
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The  defense  in  th--ir  attempt  to  absolve 
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ITAGaKI' fro:,  liability  for  approving  the  attack  cy~ 
the  Japanese  forces  on  the  Chinese  states  Although 
ITaGaiCI  accepted  what  Lt.  Col.  SHIeJU.0-0  and  Col. 
HIRATa  had  infor.  cd  tiu  Special  Service  Section  the 
^ntion  vas  taken  on  tie  responsibility  of  each  unit 
and  not  on  his  order."  (N-8,  p.  27,  T.  45,135)* 

The  defense  cite  no  authority  for  this  statement. 

Even  the  witnesses  for  the  defense  do  not  support 
this  states  ent  for  HIRATA  testified  in  his  affidavits 
",  .  .  I  therefore  asked  I.AQAi.1  to  approve  of  »:y 
operational  plan  stating,  'It  is  natur '.1  that  if  we 
rout  Chang  risueh-liang •  s  troops  within  the  outer 
walls,  we  should  rush  by  i .omentur .  the  west  vfall  of 
the  inner  castle.  To  occupy  and  hold  the  west  wall 

tonight  v. ill  be  .  ost  advantageous  for  our  attack 

% 

to.  orrov.  I  request  your  approval  of  our  occupying 
the  enemy's  positions  as  far  as  the  west  1  all.1  He 
gave  his  approval."  (Ex.  2404,  T.  19,288).  On 

• 

cross-examination  this  witness  been  v.  evasive  and 
even  stated  that  he  did  not  believe  that  Staff  Offi¬ 
cer  ITaGhKI  had  authority  to  give  orders  for  the 
attac c  (T.  19,303).  iU  was  recalled  to  the  stand 
and  ask.d  by  the  President  of  the  Tribunal  "If 
ITAOaXI  had  no  authority  to  give  you  orders,  why 
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did  you  request  his  approval  of  your  plan  of  attack?" 
He  continued  to  evade  th~  questions  us.;ed  on  oonalf 
of  the  Tribunal  until  the  President  finally  stated 
(T.  19,313)  "Ve  can  fort,  our  own  conclusions." 

Defense  witness  TAreEDA  tostilied  (Lx.  2405, 

T.  19,323)  that  ITAGaivI,  a  Senior  Staff  Officer  of 
the  Ar.  y,  was  in  uukden  on  the  13th  of  September  and 
that  “he  (ITAGA.CI)  gave  necessary  instructions  to 
Colonel  HIRATA,  the  Connnndor  of  the  29th  Regiment 
of  Infantry  and  Corv.ander  of  the  Garrison  at  ^ukden 
and  Lieutenant  G0lonc-l  SHL.Jw.0T0,  the  Connander  of 
the  Second  Battalion  of  thv.  Independent  Garrison  and 
agreed  \  ith  their  determination  to  attack  the  bar¬ 
racks  at  .iUkden  and  Peitaiyant."  Even  ITaGaKI  testi-  . 
fied: 

“In  the  capacity  of  a  staff  officer  who 
happened  to  be  present  there,  I  accepted  their  de¬ 
terminations  and  took  steps  to  report  to  the  Cou- 
ander- in-Chief  that  the  Independence  Garrison  would 
fight  it  out  with  the  enci.y  at  Peitaying  and  the  2yth 
Regiment  against  the-  enemy  within  ...ukden."  (T.  30,264) 

The  pri  ary  reason  assigned  by  the  defense 
for  ITAGaKI's  failure  to  heed  the  earnest  and  per¬ 
sistent  request  of  Consul-General  HaYASHI  to  cease 
the  fighting  in  view  of  the  announced  Chinese  policy 
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of  non-resistance  v  ~s  that  "It  could  not  be  known 
whether  it  eight  not  turn  out  to  bo  th^  enemy's 
habitual  trick  in  order  th^t  they  r.:ight  gain  ti:.e 
to  rearrange  the  situation  and  bring  about  Japanese 
army  delay  and  unalertness."  (N-3,  p.  36,  T»  45,144- 
5.)  The  findings  of  th^  Lytton  Corv.ission  setting 
forth  the  totally  unprepared  condition  of  the 
Chinese  forces  on  that  night  (c,x.  57,  PP*  68-70) 
and  th<_  almost  total  absence  of  resistance  on  tie 
part  of  Chinese  forces  constitute  a  complete  denial 
of  the  claim  of  the  defense.  The  Commission  found: 

"The  Chinese,  in  accordance-  with  the  in¬ 
structions  referred  to  on  page  69  (non-resistance), 
had  no  pl^n  of  attacking  the  Japanese  troops,  or  of 
endangering  the  lives  or  property  of  Japanese  nation¬ 
als  at  this  particular  ti.  c  or  place-.  They  oade  no 
conc^rt^d  or  •'.uthorized  attack  on  th.  Japanese 
forces  and  v/ere  surprised  by  the  Japanese  attack 
and  subseauent  operations."  (ex.  57,  P.  71). 

.-OHISH IxJi  testified  th-t  when  HaYaSHI 
sought  to  persuade  ITAGiuil  to  cease  fighting,  ITiiGA.il 
replied  that  “General  orders  had  been  issued  to  the 
Amy  and  th«.  Army  would  proceed  as  planned."  (T.  3022) 
Despite  the  reou>-st  of  the  Japanese  Consul-General 
not  only  did  thi  military  operations  in,  ._,.ukdpn _ 
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proceed  "as  planned"  but  all  of  ths.  Japanese  forces 
In  *-anchuria  and  so.'-c  of  those  in  u.orea  were  brought 
into  action  almost  simultaneously  on  the  night  of 
18  September  over  the  whole  area  of  the  South  Man¬ 
churian  Railway  fror..  Changchun  to  Port  Arthur.  The 
Chinese  troops  at  Antung,  Yingkov,  Liaoyang,  and 
other  s-.nllcr  towns  wore  overcome  and  disarmed  rith- 
out  resistance,  (bx.  57j  P»  71)  ITaGaKI's  evasive 
answers  to  t  ie  Questions  asked  hir.  on  behalf  of  the 
Tribunal  as  to  whether  any  special  orders  were  given 
to  the  troops  stationed  at  Changchun,  nntung  and 
Fushun  (T.  30,523-6)  find  their  explanation  in  the 
testimony  of  HONJO  who  v.rote  (Ex,  2043,  T.  19,258). 
"Among  forces  under  ..y  control,  however,  there  were 
some  which  started  action  before  the  arrival  of  r.:y 
orders  and  there  were  so  e  that  started  attacks 
previous  to  the  enemy's  offensive."  ITaGaaI,  the 
senior  staff  officer  in  i-ukden,  on  the  fateful  night 
of  13  Septcnber  1931  approved  the  attack  by  the 
Japanese  forces  and  thereafter  reported  his  action 
to  HONJO.  (Ex,  2404,  T.  19,233,  T.  30,264.)  It 
was  ITaGiuvI  who  lit  the  fuse  for  the  i.ukden  Incident, 
2.  ITaGaKI  and  the.  "Independence" 
uovenent  in  ^anchuria. 
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ting  ITaGaKI  1  s  testinon 
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(N-8,  pp.  55-56,  T.  45,160-1)  assert  that  IThGaAI  in 
November  and  December  1931  interviev-d  the  political 
leaders  of  the  various  districts  --  "Some  of  these 
cn  were  governors  of  u^ovinc  s,  so.  c  others  were 
co.'.  .anders  of  t.  ios,  all  of  th^.n  being  .^n  of 
real  pover  among  the  people,  or  hr  ving  responsibility 
for  the-  people,"  (N-8,  p.  56,  T.  45,161),  and  that 
"Their  co:::'.on  and  earnest  desire  w  s  to  talc,  active 
steps  to  establish  an  independent  stat<-."  (N-8, 
p.  55,  T.  45,161)  ITaG«KI  named’  six  so-called  leaders 
of  the  independence  ’.  ove.  ent.  ..<=  shall  briefly 
su.  arize  a  few  pertinent  facts  appearing  fro:.:  the 
Rt co^d  as  to  each  of  theses 

'(I)  Clang  Ching-hui  was  th  .  then  adminis¬ 
trator  of  the  Special  District  of  Harbin.  He  owed 
his  escape  fro  the  hands  of  the  patriotic  Chinese 
to  the  Japanese  forces  who  later  occupied  larbin 

(Ex.  57,  PP.  90-91) 

(2)  i,.a  Ch.an-shan  was  the  Governor  of 
Heilungkiang  Province,  v/ho.  the  Japanese,  acting 
through  the  accused  DOHIHaRh,  according  to  the 
\ itness  Po'  ell,  bribed  with  a  ..illion  dollars  in 
gold  bars,  and  who  was  persuaded  to  accept  th^.  posi¬ 
tion  of  *  ?r  .  inister  in  the  Puipct  Govern,  ent. 

(T.  3232-4)  _ 
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(3)  Hsi  Hsia  was  • cting  uov  rnor  of  Kirin 
Province  at  the  ti.te  of  th^  ...anchurian  Incident.  He 
i  as  invited  by  the  Japanese  coe.  cinder,  ..ajor  general 
Ta**0N,  to  assume  the  chair. .an ship  of  tie  Provincial 
Government.  Following  tiis,  he  sunrioned  the  various 
government  organizations  and  public  associations  to 

meeting  on  25  .September  1931  v?hich  was  for  the 
purpose  of  cstaolish  In '  a  nev  provincial  government. 
(Ex.  57,  P.  90) 

(4)  Hsioh  Chlch-shih  was  th~  ...an  who  was 
closely  associated  vith  Ch-ng  Hai-pen.g  in  the  ca.  - 
paign  to  capture  Tsitsihar,  an  op-.ra.tion  undertaken 
at  thv:  instigation  of  th^  Japanese  who  supplied  him 
with  noney  and  rifles.  This  vrs  reported  to  the 
Japanese  Foreign  Office  by  Consul  General  H,vY,vSHI 
at  i^ucden.  (Lx.  2407,  T.  37,324-5) 

(5)  Tsang  Shih-yi  was  at  the  ti.  e  head  of 
the  Liaoning  Provincial  eiovern  .^nt.  He  v/as  approached 
by  the  Japanese  and  os’m.d  to  for...  a  no-  provincial 
govern  xnt,  independent  of  the  Chinese  Central 
Govern:. ent.  when  he  refused  this  request  of  the 
Japanese,  h-  was  arrested.  ie  us  Inter  released  to 
be  installed  as  Governor  of  Fengtien  Province. 

(Ex.  57,  FP.  89-90). 
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(6)  Yuan  Chin-A.ai,  a  fOTT.fr  provincial 
governor,  was  approached  by  the  Japanese  to  help  in 
the  establish  xnt  of  an  independent  government 
after  Tsong  Shih-yi  had  refused.  He  later  dis- 
clai  ed  any  intention  of  declaring  independence  and 
y; ■  c  replaced  by  V's'.ng  Shih-yi  vhen  the  latter  v.’as 
released  fro.:  his  confine:  ent  and  installed  as 
Governor  of  Fengtien  Province  (Lx.  57,  PP»  89-90). 

On  7  November  1931,  Consul-General  HaYaSHI  in  a 
telegra.i  to  Foreign  minister  £  {ID^HaRA  stated: 

"as  the  result  of  pressure  being  brought 
upon  Yuan  Chin-leal  by  the  «rny  HeadciuarUrs  on  the 
night  of  the  6th,  in  th  i.orning  of  the  7th  the 
Local  Peace  Preservation  Co;i  .ittee  held  an  execu¬ 
tives'  rxeting  and  decided  to  add  to  the  decree  on 
acting  for  the  regL.e  the  words  th"t  it  \  ould  sever 
relations  v/ith  the  old  regi..e  of  Chang  isueh-liang 
and  th.  H'’.tion-l  Govern.. ent  as  r.auired  by  the  Ari.y, 
and  this  is  to  be  published  on  the  3th."  (.Lx.  3791-1, 
T.  3.3,623.) 

It  ■  .as,  according  to  ITaGaLI,  primarily  on 
the  strength  of  his  corf-rcnce  \  ito  these  six  ..en 
vhon  ve  have  just  ^nti^ned  that  I.AGhXI  went  to 
To’eyo  in  January  1932  and  reported,  as  follows: 

"That  the  geniral  tendency  of  ...anchuria  was 
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toward  an  independent  State.  After  having  -ssidu- 
o.fly  sounded  the  prominent  nut  mritntivc  persons 
and  n  of  real  worth  in  the  outside  of  official 
circles,  I  could  affirm  that  they  vere  all  earnestly 
advocating  the  creating  of  an  independent  State,  and 
that  the  general  public,  too,  verc  against,  not  only 
the  return  of  Chang  Hsuch-liang 1  s  regi  v-  to  x-anchuria, 
but  .algo  against  the  ad  vane*,  of  iCuotiintang  Government 
to  ..anchuria."  (T.  30,278-9) 

Ve  respectfully  su'd; '.it  that  IT^GiilCI  was  a 
pri  c  over  in  the  so-called  independence  movement 
in  t-anchuria. 

3.  War  ..inistcr  --  attitude  Toward  China. 

The  defense  stress  that  ITAGAKI  as  V  r 
x-inister  adopted  the  policy: 

"As  to  China,  further  efforts  should  be 
l :ad c  to  susP  nd  our  armed  advance  xent,  evacuate  so.,  e 
part  if  the  ar;.ed  fore  s,  stabilize  the  occupation 
zones,  and  at  th :  sane  ti  e,  bring  about  a  peaceful 
settlement  '  ith  the  Chiang  Regime."  (N-8,  pp.  103- 
109,  T.  45,209)  (Lx.  3316,  T.  30,330). 


T  sat  ITikGiuCI 1  s  actions  did  not  conform  to 
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his  expressed  purposi  is  fully  disclosed  by  the 
v/idespre*' ilitary  operations  which  continued 
throughout  China  \nd  the  number  of  important  cities 
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captured  and  provinces  over- run  during  th<-  time  he 
v's  War  minister  froi  3  June  193 until  39  August 
1939.  (mx.  254,  T.  3430-1).  As  to  his  alleged  de¬ 
sire  to  bring  about  a  peaceful  settlement  with  the 
"Chicang  Regime,"  the  Five  ministers’  Conference  in 
hich  he  too':  a  pro:  inent  part  decided  on  8  July 
1938  that  the  retirement  of  Chiang  ivr.i-slwk  was  a 
condition  precedent  to  any  settlement  with  the 
Chinese  Govern:  ent  and  that  Japan  would  utilize 
and  control  the  anti-Chiang  Kai-shek  element  in 
China  for  the  purpose  of  establishing  "in  our 
enemy's  midst"  an  anti-Chiang  Kai-shek  Government. 
(Ex.  3457,  T.  37,352-6).  ihe  Five-  ministers'  Con¬ 
ference  fu  ther  decided  on  15  July  1938  upon  a 
"Guiding  Policy  for  th~  Establishment  of  the  Nev. 
Central  Govern;. ent  in  China,"  the  essence  of  v/hich 
was  '"though  the  establishment  of  the  new  Central 
Government  of  China  .shall  be  undertaken  mainly  by 
the  Chinese,  it  shall  be  internally  assisted  by 

Japan."  (Ex.  3457,  T.  37,357). 

It  was  on  orders  issued  by  War  minister 
ITnGiiKI  that  KaGES<*  went  to  Shanghai  on  19  November 
1933  to  contact  sang  Ching  Wei's  associates  there. 
(T.  24,032)  Shortly  thereafter  ’  ang  Ching  Yei 
"escaped"  from  Chungking  to  H  moi  from  whence  he 
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was  later  brought  by  KitGESA  to  Shanghai.  vioc.  2721- B 
to  H,  T.  24,151-62)  On  6  June  1939  after  the  visit 
of  '  ang  Ching- we i  to  Japan,  the  Five  ..inisters' 

Confer -nee  in  outlining  the  policy  for  "the  new 
Ccntr-1  Governnent  in  China"  stated:  "Positive  and 
internal  aid  necessary  for  this  Movcr.cn t  shall  be 
given  fro.,  th  side  of  Japan."  CEx.  3742,  1.  37,3^7“^) 
THE  PRESIDENT:  ..r.  Horwitz. 

*jl.  HORWITZ:  ..ay  it  please  the  iribunal: 

1.  In  its  final  reply  thw  prosecution 
will  not  follov  the  traditional  or  orthodox  pattern 
of  dissecting  and  analyzing  the  final  arguments  of 
the  defense  in  great  detail.  Such  an  approach  would 
serve  no  useful  purpose  in  this  proceeding.  To 
point  out  specifically  itcia  by  iter,  each  r.isstate- 
..ent  of  fact,  each  Misquotation,  each  Misleading 
sun.  at  ion  of  evidence,  each  untenable  inference  and 
to  refute  and  answer  then  one  oy  orx<.  would  be  of 
value  to  this  Tribun-1  only  if  the  contentions  sought 
to  be  established  through  their  use  presented  a  valid 
defense  to  any  issue  now  before  the  Tribunal.  But 
they  do  not  accos  plish  this  purpose.  If  we  should 
assu.ic  for  purposes  of  a^gu.  ent  that  each  of  the  er¬ 
rors,  whether  of  fact  or  of  inference,  were  true 
an1  valid,  vc  would  still  be  co. .pellcd  to  conclude _ 
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that  either  they  fr.il  to  establish  the  contentions 
sought  to  be  established  or  that  any  contention  es¬ 
tablished  by  their  use  is  not  a  defense  to  the 
charges  being  considered  by  the  Tribunal.  Jnder 
such  circur  stances  to  tter.pt  to  make  a  detailed 
reply  on  all  errors  no  matter  ho'1  ..inute  arid  no 
matter  how  insignificant  would  be  an  act  of  dis¬ 
service  to  the  Tribunal  and  by  b  clouding  the  funda¬ 
mental  issues  in  this  case  would  unv/arrantedly  in¬ 
crease  the  already  heavy  burden  of  this  Tribunal. 
Under  these  circumstances  th^  prosecution  at  this 
time  will  limit  itself  solely  to  a  consideration  of 
the  .  ajor  contentions  presented  by  th*_  defense  argu¬ 
ments. 

2.  By  clcctin.  to  follow  this  broader 
policy  the  prosecution  does  not  in  the  least  wish 
to  intimate  that  the  final  arguments  of  the  defense 
do  not  contain  significant  and  important  errors  of 
fact  and  of  argument.  Ivcn  a  cursory  reading  of 
any  portion  of  the  defense  sum.  ’.tion  makes  it  pa¬ 
tent  that  the  defense  summations  contain  many  er¬ 
rors  and  .  isstatements  and  include  :  uch  material  that 
is  not  in  evidence  before  the  Tribunal.  A  careful 
check  of  the  def.nsc  arguments  against  the  record 
discloses  that  the  misstate. x-nts,  distortions  and 
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other  errors  arc  so  nu. .erous  and  that  so  .iuch 
material  vhich  has  been  specifically  rejected  as 
evidence  by  the  Tribunal  ms  b~v.n  included  that 
the  reliability  of  the  entire  sura  .at  ion  is  to  a 
large  extent  destroyed.  These  errors,  misstatements, 
distortions  of  the  record  and  statements  based  on 
reject  d  ..nteriols  are  not  isolated  phenomena  ap¬ 
pearing  intermittently  throughout  the  vast  body  of 
the  text  of  the  defense  arguments  but  permeate  its 
entire  structure  as  a  cancerous  growth.  In  certain 
sections  these  ntters  are  so  inextricably  integ¬ 
rated  into  th^.  whole  of  the  argui  ~nt  that  any 
attempt  to  separate  the  bad  fro..  the  good  completely 
demolishes  the  entire  argument. 

3.  The  fact  that  the  defense  su. .rations 
contain  :.uch  material  admittedly  not  received  in 
evidence  has  already  b^en  noted  by  this  Tribunal  and 
repeated  directions  have  been  given  that  it  be  de¬ 
leted.  Ho:  ever,  the  use  of  rejected  material  h'.s  not 
been  limited  to  those  instances  where  reference  to 
rejection  has  been  :  ado  and  the  fact  is  thus  clearly 
made  apparent.  In  fact  such  instances  are  distinctly 
in  the  inority.  On  the  whole  the  practice  has  been 
widespre-'’  to  include  thos-  materials  without  refer¬ 
ence  to  the  fact  that  they  had  been  rejected  along 
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with  materials  in  evidence  and  without  citing  any 
authority  fo”  the  state:  >.nts  <  ac’c.  The  China  Phase 
of  the  General  Sun;  at ion  is  notorious  in  this  re¬ 
spect.  This  lengthy  section  contains  few  citations 
to  the  record.  Statements  of  fact  are  ncle  for  page 
after  page  without  any  attempt  to  show  their  basis 
in  the  evidence.  Some  of  the  statements  of  the  fact 
aould  be  authenticated  from  the  record  through  an 
inco:  ensurate  expenditure  of  labor  and  tine.  Others 
night  be  found  to  lave  some  support  in  the  evidence 
but  could  be  shown  clearly  to  have  been  t  .'.con  out  of 
the  context  in  which  they  appear.  Others  could  be 
shown  to  have  been  tr.icen  from  materials  rejected  as 
evidence  by  the  Tribunal.  Still  others  have  no  basis 
whatsoever  either  in  the  record  or  in  the  rejected 
documents  but  exist  solely  as  unwarranted  statements, 
charges  and  assertions  of  the  author.  If  the  few 
citations  note'-'  in  this  section  are  chec.ced  one 
finds  that  in  practically  every  instance  either  the 
citation  docs  not  support  the  statement  .  nde  in  any 
respect,  or  that  the  statement  has  been  completely 
divorc  -ci  from  the  context,  or  that  the  citation  only 
suoports  one  unimportant  statement  of  fact  in  a 
series  of  otherwise  unsupported  and  unsupportr.ble 
statements,  or  that  a  simple  statement  of  fact  has 
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been  olown  up  to  such  proportions  th^t  the  b-'sic 
fact  is  no  longer  recognizable.  If  there  be  elimin¬ 
ated  fro r.  this  section  all  :  otters  not  in  evidence 
there  is  left  only  a  few  statements  of  fact,  which 
on  the  whole  arc  not  in  dispute  and  which  fall  far 
short  of  establishing  the  propositions  for  which 
they  fori.  thv.  basis. 

4.  The  inclusion  of  materials  not  received 
into  evidence  is  the  least  objectionable  of  the 
tcchniouc-s  employed  by  the  defense  in  their  summa¬ 
tions.  more  objectionable  and  a  more  insidious 
practice  has  been  the  use  of  only  certain  portions 
of  thv  defense  evidence  in  order  to  establish  the 
’cfense  contentions.  1  c  are  not  hero  au^rrcling 
with  the-  proposition  th~t  it  is  the  duty  of  defense 
counsel  to  present  his  client's  case  in  the  most 
f'-vornblc  light.  Y.c  are  not  particularly  concerned 
with  cither  the  practice  of  culling  bits  of  evidence 
out  of  the  prosecution  evidence  divorced  fro...  con¬ 
text  or  i  ith  the  practice  of  ignoring  completely 
derogatory  evidence  brought  out  on  cross-examination 
of  defense  a itnv_sses.  Ye  are,  hovever,  calling 
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attention  to  the  technique  used  of  culling  out  bits 
fro:  defense  docu:  ents  and  fro;,  the  direct  examina¬ 
tions  of  defense  v'itnesscs,  and  ignoring  other 
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evidence  in  tiiosc  s  ...e  documents  and  in  those  s  i:t 
direct  examinations,  (~>ftcn  in  the  snrx  sentences) 
which  alter  the  entire  purport  an^  .caning  of  the 
defense's  own  evidence.  In  order  to  support  the 
contention  of  the  section  of  the  General  Su.e-  ation 
enti  -led  "Japan  was  Provol:  d  Into  a  V;ar  of  Self- 
Defense,"  various  defense  documents  and  the  direct 
testimony  of  various  defense  witnesses  are  cited  to 
establish  that  the  various  c-conoi.ic  i  casures  taken 
by  Japan  were  solely  for  civilian  purposes  and  the 
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development  of  a  peacetime  economy.  However,  when 
those  defense  docu.  ents  and  affidavits  arc-  examined, 
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development  of  the  peacetime  economy  was  only  one 
of  the  reasons  for  adopting  the  economic  .  ensure. 

In  each  instance  military  preparations  are  given  as 
the  basic  reason.  This  technique  succeeds  in  build¬ 
ing  up  a  wholly  fallacious  contention  which  has  no 
support  in  the  defense's  own  evidence, 

4a.  (1)  Compare  defense  statement  in  J  P^r.  29,  that 

the  automobile  Industry  Control  Law  was  introduced 
into  Diet  for  thi.  production  of  auto.-obiles  for  the 
general  people,  alleged  to  5e  supported  by  Exhibit 
2778a  T.  25,00^-4,  vith  reasons  given  in  the  same 
exhibit  that  the  industry  was  indispensable  to  se¬ 
cure  n°tion'.l  defense  and  that  it  was  urgent  to 
establish  it  to  co.  plctc  n  tio.nal  1  cf.nsc. 
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— 5v  Bearing  in  mind  as  a  general  Warning  the 
considerations  mentioned  v/lth  respect  to  the  basic 
statement  of  facts  in  support  of  the  defense  conten¬ 
tions,  the  prosecution  will  not  discuss  further  the 
numerous  errors  in  detail,  even  though  important  and 


5 


material,  but  will  pass  directly  to  a  consideration 
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of  the  major  contentions  advanced  by  the  defense. 


The 
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contentions  of  the  defense  for  purposes  of  analysis 


fall  roughly  into  three  broad  categories:  (1)  The 
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contention  that  the  prosecution  has  failed  to  sustain 
4-a  (Continued). 

(2)  Also  compare  statement  of  CAICURAUCHI  cited 
in  J,  Par.  32,  alleged  to  be  supported  by  Ex.  2779; 

Tr.  25005-7,  with  the  same  exhibit  which  shows  that 
the  problem  of  stabilizing  the  peoples 1  lives  was 
considered  together  with  the  national  defense  question. 

(3)  Compare  statement  in  J,  Par.  38,  found  in 
Ex.  2797,  Tr.  25093,  with  statement  found  in  the  same 
exhibit  at  Tr.  25093-4  that  the  expansion  of  heavy 
industry  was  closely  related  to  the  requirements  of 
the  military  services  and  that  an  increasingly  large 
proportion  of  Japan's  resources  was  steadily  diverted 
into  the  strategic  industries  to  the  detriment  of  home 
industries  and  the  expert  trade. 

(4)  Compare  statement  in  J,  Par.  42,  that  Iron 
and  Stet.7.  Industry  Bill  was  to  promote  self-sufficiency 
including  the  development  of  further  overseas  markets, 
for  which  Exhibit  27&1A,  Tr.  25013-5  is  cited,  with 
further  statements  in  the  same  exhibit  that  liquid  fuels 
were  indispensable  to  national  industry  and  defense 

and  that  the  bill  would  promote  industrial  development 
and  national  defense. 

(5)  For  further  examples  of  the  same  technique, 
compare  statement  in  J ,  Par.  43  as  to  Exhibits  2786 
and  278 7,  in  J,  Par.  45,  as  to  Exhibit  2792A.  in  J  48 
as  to  Ex.  2793,  in  J,  Par.  51  as  to  Ex.  2795A,  in 

J.  Par.  58  as  ro  Ex.  279oA,  in  J,  Par.  60  as  to  Ex. 
2796B,  in  Par.  62  as  to  Ex.  2777A  with  the  exhibits 
themselves.  In  each  instance  national  defense  features 
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the  burden  of  establishing  its  case;  (2)  the  various 
contentions  on  questions  of  law  and  (3)  the  affirma¬ 
tive  and  personal  contentions. 

A,  The  defense  contention  that  the  prose¬ 
cution  has  failed  to  establish  its  case. 

6.  It  may  seem  somewhat  strange  that  we 
should  separate  for  purposes  of  discussion  the  two 
factual  elements  of  the  defense  arguments  and  inter¬ 
pose  between  them  a  discussion  of  their  arguments  on 
the  law.  This  is  being  done  not  because  the  factual 
rtontent  of  the  case  requires  division  but  because  the 
approach  of  the  defense  to  their  first  contention  that 
the  prosecution  has  failed  to  sustain  the  burden  of 
establishing  its  case  is  unique  in  character  and  can 
be  most  easily  weighed  by  being  considered  from  that 
viewpoint.  In  attempting  to  establish  this  contention 
the  defense  has  for  the  most  part  not  concerned  itself 
with  disputing  the  basic  facts  established  by  the 
prosecution  evidence  and  confirmed  in  large  measure 
by  the  defense's  own  evidence  or  with  a  refutation  of 
the  inferences  logically  deducible  from  those  facts. 
They  have  not  been  concerned  with  showing  that  these 

4a  (5) (Continued ) . 

prominently  as  a  reason  for  the  measure  but  no  mention 
of  that  fact  as  disclosed  in  these  defense  documents 
is  made  anywhere  in  the  summation. 
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facts  and  inferences  fail  to  establish  all  the 
constitutent  elements  of  the  crimes  charged.  Their 
attack  has  been  limited  for  the  most  part  to  an  attack 
upon  the  nature  of  the  evidence  and  on  the  prosecution. 

7.  V/e  pass  over  as  unworthy  of  reply  and 
ouite  beneath  the  dignity  of  any  court,  and  particular¬ 
ly  this  Tribunal,  the  charges  of  unethical  conduct 
against  the  prosecution  made  from  time  to  time  in  the 
defense  arguments.  If  the  arguments  of  prosecution 
counsel  are  unsound  they  will  not  assist  the  Tribunal 
in  determining  the  case,  and  the  use  of  opprobrious 
epithets  against  counsel  will  not  render  the  arguments 
any  more  unsound.  But  if  the  arguments  are  sound  and 
fairly  supported  by  the  evidence,  the  use  of  appro- 
brious  epithets  against  the  prosecution  does  not 
weaken  the  validity  of  the  arguments  but  only  reveals 
their  strength. 

8.  The  attack  of  the  defense  upon  the  prose¬ 
cution  evidence  has  been  of  a  highly  technical  nature 
and  the  acceptance  of  their  contentions  would  mean  the 
complete  abandonment  by  this  Tribunal  of  the  plain 
mandate  of  the  Charter  that  all  evidence  having  pro¬ 
bative  value  be  admitted.  In  each  case  of  an  attack 
upon  the  prosecution  evidence  the  defense  have  proceeded 
upon  the  theory  that  the  fact  that  an  item  of  evidence 


might  be  excluded  under  the  technical  rules  of 
exclusion  of  evidence  in  an  Anglo-American  court  is 
proof  that  the  item  of  evidence  has  no  probative 
value.  However,  this  is  inconsistent  with  the  basic 
theory  underlying  the  technical  rules  of  exclusion  in 
those  courts.  The  purpose  of  those  rules  is  not  to 
exclude  evidence  of  a  nonprobative  character.  This  is 
amply  covered  by  the  broader  rules  which  exclude  ir¬ 
relevant  and  immaterial  evidence.  The  purpose  of 
such  rules  is  to  exclude  evidence  of  a  probative 
character  which  would  be  otherwise  admissible  either 
because  of  some  public  policy  or  because  of  a  fear 
that  such  evidence  could  not  properly  be  assessed  and 
weighed  by  the  untrained  trier  of  fact.  We  have  here 
no  public  policy  requiring  the  elimination  of  any 
probative  evidence.  We  have  here  no  untrained  triers 
of  fact. 

9.  Furthermore,  as  the  members  of  the 
Tribunal  are  well  aware,  many  of  the  technicalities 
asserted  by  the  defense  are  not  sanctioned  by  even  a 
court  applying  the  most  stringent  rules  of  admissibil¬ 
ity  of  evidence.  It  is  a  safe  assumption  that  no 
court  in  the  world  could  carry  on  its  duties  if  it 
sought  to  enforce  as  rules  of  law  the  contentions  of 
the  defense.  Even  in  the  strictest  of  Anglo-American 
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might  be  excluded  under  the  technical  rules  of 
exclusion  of  evidence  in  an  Anglo-American  court  is 
proof  that  the  item  of  evidence  has  no  probative 
value.  However,  this  is  inconsistent  with  the  basic 
theory  underlying  the  technical  rules  of  exclusion  in 
those  courts.  The  purpose  of  those  rules  is  not  to 
exclude  evidence  of  a  nonprobative  character.  This  is 
amply  covered  by  the  broader  rules  which  exclude  ir¬ 
relevant  and  immaterial  evidence.  The  purpose  of 
such  rules  is  to  exclude  evidence  of  a  probative 
character  which  would  be  otherwise  admissible  either 
because  of  some  public  policy  or  because  of  a  fear 
that  such  evidence  could  not  properly  be  assessed  and 
weighed  by  the  untrained  trier  of  fact.  We  have  here 
no  public  policy  requiring  the  elimination  of  any 
probative  evidence.  We  have  here  no  untrained  triers 
of  fact. 

9.  Furthermore,  as  the  members  of  the 
Tribunal  are  well  aware,  many  of  the  technicalities 
asserted  by  the  defense  are  not  sanctioned  by  even  a 
court  applying  the  most  stringent  rules  of  admissibil¬ 
ity  of  evidence.  It  is  a  safe  assumption  that  no 
court  in  the  world  could  carry  on  its  duties  if  it 
sought  to  enforce  as  rules  of  law  the  contentions  of 
the  defense.  Even  in  the  strictest  of  Anglo-American 
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courts  not  all  hearsay  is  excluded.  There  are 
numerous  exceptions  to  the  hearsay  rule.  Statements 
made  by  co-conspirators  in  the  course  of  the  conspiracy 
and  statements  against  interest  are  universally 
admitted.  Yet,  practically  every  piece  of  evidence 
introduced  by  the  prosecution  and  challenged  as 
violating  the  hearsay  rule  falls  within  one  or  the 
other  of  those  two  exceptions  or  of  both. 

10.  One  of  the  most  common  charges  made 

against  certain  portions  of  the  prosecution  evidence 

j. s  that  they  are  made  up  of  items  taken  from  newspapers 
» 

and  other  publications.  This  might  well  be  a  serious 
consideration  if  we  were  here  dealing  with  items  taken 
from  newspapers  and  other  publications  published  in 
countries  where  the  principle  of  unlimited  freedom  of 
the  press  was  freely  followed  and  the  items  repre¬ 
sented  the  unfettered  and  uncensored  discretion  of  the 
7/riter  and  publisher.  That  is  not  the  present  case. 

In  the  few  instances  where  the  prosecution  has  used 
items  from  publications  of  this  nature  from  other 
countries,  it  has  not  used  them  for  the  purpose  of 
proving  the  event  but  has  produced  them  to  show 
official  Japanese  knowledge  of  the  happening  of  the 
event,  a  fact  clearly  inferrible  due  to  the  fact  that 
either  the  item  was  itself  found  in  the  official 
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courts  not  all  hearsay  is  excluded.  There  are 
numerous  exceptions  to  the  hearsay  rule.  Statements 
made  by  co-conspirators  in  the  course  of  the  conspiracy 
and  statements  against  interest  are  universally 
admitted.  Yet,  practically  every  piece  of  evidence 
introduced  by  the  prosecution  and  challenged  as 
violating  the  hearsay  rule  falls  within  one  or  the 
other  of  those  two  exceptions  or  of  both. 

10.  One  of  the  most  common  charges  made 
against  certain  portions  of  the  prosecution  evidence 
is  that  they  are  made  up  of  items  taken  from  newspapers 
and  other  publications.  This  might  well  be  a  serious 
consideration  if  we  were  here  dealing  with  items  taken 
from  newspapers  and  other  publications  published  in 
countries  where  the  principle  of  unlimited  freedom  of 
the  press  was  freely  followed  and  the  items  repre¬ 
sented  the  unfettered  and  uncensored  discretion  of  the 
writer  and  publisher.  That  is  not  the  present  case. 

In  the  few  instances  where  the  prosecution  has  used 
items  from  publications  of  this  nature  from  other 
countries,  it  has  not  used  them  for  the  purpose  of 
proving  the  event  but  has  produced  them  to  show 
official  Japanese  knowledge  of  the  happening  of  the 
event,  a  fact  clearly  inferrible  due  to  the  fact  that 
either  the  item  was  itself  found  in  the  official 
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archives  of  one  of  the  Japanese  Governmental  organs 
or  contained  an  official  acknowledgment  of  such 
knowledge.  For  the  most  part  the  items  of  this 
character  used  by  the  prosecution  have  been  taken 
from  news papers  and  other  publications  published  in 
Japan,  many  of  them  being  taken  from  official  publica¬ 
tions  of  the  Japanese  Government.  With  respect  to 
those  items  published  in  official  publications,  there 
can  be  no  question.  They  are  official  government 
statements.  We  are  here  trying  government  officials 
for  the  unlawful  purposes  for  which  they  used  their 
governmental  powers.  There  can  be  no  evidence  of 
higher  probative  value  than  the  statements  made 
officially  by  the  government  or  under  its  imprimatur 
to  show  the  unlawfulness  of  their  actions.  The  items 
introduced  into  evidence  from  nongovernmental  Japanese 
publications  must  likewise  be  considered  as  official 
government  statements.  The  prosecution  has  shown  as 
an  integral  part  of  its  case  that  the  Japanese  press 
was  not  a  free  press  but  one  that  was  completely  domi¬ 
nated  and  controlled  by  the  Japanese  government.  The 
press  could  print  only  what  the  government  organs 
permitted  and  only  in  the  manner  permitted.  It  is 
interesting  to  note  that  not  an  iota  of  evidence  has 
been  introduced  in  either  the  general  or  individual 
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archives  of  one  of  the  Japanese  Governmental  organs 
or  contained  an  official  acknowledgment  of  such 
knowledge.  For  the  most  part  the  items  of  this 
character  used  by  the  prosecution  have  been  taken 
from  newspapers  and  other  publications  published  in 
Japan,  many  of  them  being  taken  from  official  publica¬ 
tions  of  the  Japanese  Government.  With  respect  to 
those  items  published  in  official  publications,  there 
can  be  no  question.  They  are  official  government 
statements.  We  are  here  trying  government  officials 
for  the  unlawful  purposes  for  which  they  used  their 
governmental  powers.  There  can  be  no  evidence  of 
higher  probative  value  than  the  statements  made 
officially  by  the  government  or  under  its  imprimatur 
to  show  the  unlawfulness  of  their  actions.  The  items 
introduced  into  evidence  from  nongovernmental  Japanese 
publications  must  likewise  be  considered  as  official 
government  statements.  The  prosecution  has  shown  as 
an  integral  part  of  its  case  that  the  Japanese  press 
was  not  a  free  press  but  one  that  was  completely  domi¬ 
nated  and  controlled  by  the  Japanese  government.  The 
press  could  print  only  what  the  government  organs 
permitted  and  only  in  the  manner  permitted.  It  is 
interesting  to  note  that  not  an  iota  of  evidence  has 
been  introduced  in  either  the  general  or  individual 


phases  of  the  defense  to  rebut  this  prosecution 
evidence.  There  has  not  been  a  single  word  in  any 
of  the  defense  arguments  with  respect  to  the  prosecu¬ 
tion  evidence  on  this  issue.  This  imcontradicted,  un- 
uttacked  evidence  must  therefore  be  taken  to  be  true. 

[n  light  of  this  evidence  items  from  Japanese  publica¬ 
tions  are  of  significant  probative  value.  Such  items 
lo  not  in  fact  differ  from  the  ordinary  official 
government  pronouncement.  Unless  the  government 
>fficials  desired  that  these  items  be  published  they 
/culd  not  have  been  printed.  Under  such  circumstances 
they  must  be  considered  as  the  official  governmental 
versions  in  the  same  way  and  to  the  same  effect  as  an 
jfficial  government  pronouncement  put  out  in  the  name 
>f  the  government. 

11.  A  subsidiary  charge  in  connection  with 

these  news paper  items  is  that  the  prosecution  has  in 

< 

the  case  of  certain  defendants  elected  to  use  a  news- 
)aper  account  of  speeches  of  defendants  when  the 
speeches  themselves  were  available.  This  is  predicated 
ipon  the  assumption  that  the  newspaper  version  is  only 
*  distortion  of  the  speech.  Whether  or  not  the  nev/s- 
3aper  versions  are  distortions  of  the  original  speeches 
.s  a  matter  which  this  Court  can  quickly  decide  for 
tself  by  comparing  the  various  items  v/ith  the  speeches. 
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)hasos  of  the  defense  to  rebut  this  prosecution 
evidence.  There  has  not  been  a  single  word  in  any 
>f  the  defense  arguments  with  respect  to  the  prosecu¬ 
tion  evidence  on  this  issue.  This  imcontradicted,  un- 
ittacked  evidence  must  therefore  be  taken  to  be  true. 

[n  light  of  this  evidence  items  from  Japanese  publica¬ 
tions  are  of  significant  probative  value.  Such  items 
lo  not  in  fact  differ  from  the  ordinary  official 
government  pronouncement.  Unless  the  government 
Dfficials  desired  that  these  items  be  published  they 
vculd  not  have  been  printed.  Under  such  circumstances 
ihey  must  be  considered  as  the  official  governmental 
versions  in  the  same  way  and  to  the  same  effect  as  an 
>fficial  government  pronouncement  put  out  in  the  name 
>f  the  government. 

11.  A  subsidiary  charge  in  connection  with 

ihese  newspaper  items  is  that  the  prosecution  has  in 

< 

;he  case  of  certain  defendants  elected  to  use  a  news- 
aper  account  of  speeches  of  defendants  when  the 
peeches  themselves  were  available.  This  is  predicated 
pon  the  assumption  that  the  newspaper  version  is  only 
distortion  of  the  speech.  Whether  or  not  the  nev/s- 
aper  versions  are  distortions  of  the  original  speeches 
s  a  matter  which  this  Court  can  quickly  decide  for 


tself  by  comparing  the  various  items  with  the  speeches. 


But  assuming  that  the  charge  that  the  newspaper  item 
is  a  distortion  is  true,  we  must  not  forget  that  the 
distorted  newspaper  version  is  just  as  much  a  govern¬ 
mental  act  as  was  the  original  speech  delivered  in 
the  Diet.  It  was  published  in  the  way  that  the  govern¬ 
mental  authorities  v/anted  it  to  be  published.  It  has 
therefore  in  ’-eighing  government  acts  probative  value 
equal  to  that  of  the  speech  itself. 

THE  PRESIDENT:  We  will  adjourn  until  half- 


past  one. 


(Whereupon,  at  1200,  a  recess  was  taken.) 


cn<u  o>j  .c  a>  iH  o>  G 


46,262 


M 

o 

r 


1 

2 


AFTERNOON  SESSION 


3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


The  Tribunal  met,  pursuant  to  recess, 

at  1330. 

MARSHAL  OF  THF  COURT:  The  International 
Military  Tribunal  for  the  Far  East  is  now  resumed. 

THF  PRESIDENT:  This  Tribunal  will  take  the 
usual  midafternoon  recess  at  3  o'clock  instead  of 
2:45,  and  we  will  sit  'today  until  we  finish  the  renly. 

Mr.  Horwitz. 

MR.  HORWITZ:  12.  The  defense  challenges 
the  prosecution  evidence  on  the  ground  that  it  is 
mostly  documentary  and  that  few  witnesses  were  pro¬ 
duced  to  testify.  The  inference  which  they  desire 
the  Tribunal  to  draw  is,  of  course,  that  the  prosecu¬ 
tion  could  not  find  witnesses  to  establish  their  con¬ 
tentions.  ''-hetever  merit  the  argument  of  such  an 
inference  may  have  before  a  Jury,  it  is  unworthy  of 
being  advanced  before  this  Tribunal.  The  prosecution 
case  is  mostly  documentary  because  the  prosecution 
has  followed  the  theory  that  a  documented  case  is  the 
strongest  case  based  on  the  well-established  principle 
of  law  that  when  a  matter  has  been  reduced  to  writing, 
the  writing  is  better  evidence  of  its  contents  and 
the  facts  than  the  nral  t.PsMmnny  of  .anv  Witney — 
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silent  witnesses  in  a  case  --  the  documents  --  are 
more  reliable  witnesses  than  the  living  witness. 

They  are  not  subject  to  any  of  the  human  frailties. 
They  tell  their  story  and  neither  add  to  nor  detract 
from  it.  They  do  not  forget.  They  cannot  be  caught 
unawares.  They  speak  for  themselves  and  are  not 
effected  by  what  others  may  say  about  them.  Unless 
altered  by  human  agents  they  do  not  change  their 
story.  Even  when  altered  they  reveal  the  complete 
story  of  their  alteration.  This  defense  contention 
is  one  of  the  most  curious  arguments  that  has  ever 
been  oresentea  to  any  Tribunal.  V/hat  better  evidence 
could  there  be  of  a  plan  of  aggressive  warfare  than 
the  "very  plan  itself?  Covld  any  witness  speak  with 
greater  strength  end  more  conviction  than  the  written 
plans  and  orders  for  the  printing  of  occupation 
currency  for  use  in  the  Southern  regions  dated  more 
than  nine  months  before  war  began? 

13.  If  there  were  ever  any  doubts  that 
documentary  evidence  is  the  best  evidence,  those 
doubts  should  forever  be  laid  to  rest  by  the  events 
of  this  case.  '  e  have  seen  in  this  courtroom  one 
of  the  key  architects  of  the  demands  made  on  China 
through  Germany  in  December  1937  —  the  defendant 

a 

KIDO  —  state  that  he  could  not  remember  these  terms. 

/no  m  _ 
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If  one  of  the  principal  drafters  of  the  demands  could 
not  remember  the  terms,  what  v/itness  could  there  be 
who  could  as  adequately  describe  to  this  Tribunal 
those  terms  as  could  the  official  document  contain¬ 
ing  them?  One  of  the  most  interesting  examples  of 
the  superiority  of  documentary  evidence  over  that  of 
a  living  v/itness  is  found  in  connection  with  the  series 
of  telegrams  sent  by  Consul  Kl’WAJIMA  to  the  Foreign 
Minister  v/ith  resnect  to  the  activities  of  DOHIHARA 
and  others  in  bringing  °u-Yi  to  Manchuria.  These 
were  a  series  of  official  reports  to  the  Foreign 
Office  for  the  information  and  use  of  that  office.  In 
order  to  belittle  the  strength  of  this  evidence, 

KUV/AJIMA  was  produced  by  the  defense  and  he  testified 
that  his  information  v/as  received  from  any  source 

available  such  as  newspapers,  conversations  with 

b 

Japanese  and  Chinese  and  rumors.  In  short  KUWAJIMA 
attempted  to  undermine  his  own  official  reports  by  a 
blanket  statement  of  the  source  of  his  information. 
Unfortunately,  KUWAJIMA  completely  forgot  that  in  each 
instance  in  his  reports  he  had  disclosed  the  source 
of  the  particular  piece  of  information  he  was  then 

transmitting  and  had  been  very  careful  to  distinguish 
between  those  items  based  on  rumor,  or  newspapers 

and  those  based  on  more  reliable  sources  of  information. 
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If  one  of  the  principal  drafters  of  the  demands  could 
not  remember  the  terms,  what  witness  could  there  be 
who  could  as  adequately  describe  to  this  Tribunal 
those  terms  as  could  the  official  document  contain¬ 
ing  them?  One  of  the  most  interesting  examples  of 
the  superiority  of  documentary  evidence  over  that  of 
a  living  witness  is  found  in  connection  with  the  series 
of  telegrams  sent  by  Consul  Kl’WAJIMA  to  the  Foreign 
Minister  v/ith  resoect  to  the  activities  of  DOHIHARA 
and  others  in  bringing  Pu-Yi  to  Manchuria.  These 
were  a  series  of  official  reports  to  the  Foreign 
Office  for  the  information  and  use  of  that  office.  In 
order  to  belittle  the  strength  of  this  evidence, 

KU7/AJIMA  was  oroduced  by  the  defense  and  he  testified 
that  his  information  was  received  from  any  source 

available  such  as  newstiapers,  conversations  with 

b 

Japanese  and  Chinese  and  rumors.  In  short  KUWAJIMA 
attempted  to  undermine  his  own  official  reoorts  by  a 
blanket  statement  of  the  source  of  his  information. 
Unfortunately,  KUWAJIMA  completely  forgot  that  in  each 
instance  in  his  reports  he  had  disclosed  the  source 
of  the  Darticular  piece  of  information  he  was  then 

transmitting  and  had  been  very  careful  to  distinguish 
between  those  items  based  on  rumor,  or  newspapers 

and  those  based  on  more  reliable  sources  of  information. 
(l^b.  Ex.  T. 
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pTTfine  reports  submitted  by  him '0TT_th^ge  activities 

c 

Dnly  two  originated  from  newspapers.  The  evidence 

contained  in  those  two  is  largely  corroborated  by 

the  remaining  reports  and  other  evidence.  Of  the 

remaining  seven,  two  are  based  on  conversations 
d 

with  DOHIHARA,  two  are  based  on  conversations  with 

e 

representatives  of  the  Japanese  army,  one  is  based 

f 

on  a  conversation  with  Yao  Chen,  one  on  a  conversa¬ 
tion  with  Cheng  Chui,  the  son  of  the  nuppet  Prime 

g 

Minister  of  Manchukuo,  and  one  is  an  overall  report 
based  on  a  secret  investigation  made  by  KUY/AJIMA, 

h 

which  he  stated  was  supported  by  "unmistakable  proof." 
Y-ith  respect  to  the  last  item,  since  KUV/AJIMA  was 
well  aware  of  the  differences  in  value  of  sources  of 
information,  he  can  hardly  be  said  to  have  meant 
rumors  when  he  spoke  of  unmistakable  proofs,  especially 
in  view  of  the  fact  that  he  was  reporting  officially 
to  his  superior  on  8  serious  matter.  The  documents 
themselves  are  thus  much  more  specific  as  to  the 
sources  of  information  than  KUY/AJIMA1  s  general  state¬ 
ment.  They  are  likewise  much  more  accurate  than 
KUY/AJIMA' s  generalized  and  conclusional  statement 

(13  c.  Ex.  292,  T.  4,375;  Ex.  293,  T.  4,376 

d.  F.x.  289,  T.  4,364;  Ex.  290,  T.  4,367 

e.  Ex.  295,  T.  4,381;  Ex.  304,  T.  4,402 

f.  Ex.  287,  T.  4,360 

g.  F.x.  291,  T.  4,373 

h.  Ix.  300,  T.  4,394) 
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in  response  to  the  broad  question  of  what  methods 
he  had  employed  in  securing  the  information  sixteen 
years  earlier.  KUV'AJIMA  had  to  admit  this  fact. 
v‘hen  asked  by  the  President  if  he  had  any  reason  to 
doubt  the  accuracy  of  his  reports  to  Tokyo  in  exhibit 

289  regarding  his  personal  talk  with  DOHIHARA,  the 
witness  answered  that  he  had  no  reason  to  doubt. 

/fter  the  prosecution  counsel  read  to  him  nart  of 
exhibit  300  pertaining  to  his  talks  with  DOHIHARA, 

V 

he  testified  that  he  had  nothing  more  to  answer. 

The  testimony  of  KUV'AJIMA  has  therefore  added  nothing 
to  what  the  Tribunal  already  knew  with  respect  to 
or  8h  dociimc-n^  from  the  documents  themselves.  His 
testimony  has  not  advanced  the  case  in  any  particular. 

14.  This  same  argument  has  been  repeated  in 
another  form.  The  Tribunal  is  repeatedly  requested 
to  ignore  the  documentary  evidence  introduced  by  the 
prosecution  because  certain  defense  witnesses  have 
testified  to  the  contrary  and  the  prosecution  has  not 
cross-examined  those  witnesses.  Throughout  the  course 
of  the  presentation  of  the  defense  evidence  the  prose¬ 
cution  again  and  again  made  it  clear  that  it  v/as  not 
cross-examining  certain  defense  witnesses  because 
their  cross-examination  would  not  further  the  proceedings 

(13  i.  T.  28,665 
3.  T.  28,666) 
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in  any  manner  whatsoever.  For  at  least  two  reasons, 
both  of  which  are  clearly  apparent  from  the  defense 
evidence,  it  was  useless  to  indulge  in  lengthy  cross- 
examination  of  many  defense  witnesses.  In  the  first 
place  the  prosecution  evidence  already  introduced  was 
largely  made  up  of  official  documents.  These  docu¬ 
ments  spoke  for  themselves.  Nothing  that  the  witnesses 
might  say  could  alter  or  change  their  meaning  in  any 
particular.  If  the  testimony  of  any  witness  was 
contradictory  of  the  official  documents,  nothing  was 
to  be  gained  by  his  cross-examination.  He  was  al¬ 
ready  impeached  by  the  documents  themselves.  To  have 
gone  through  the  formality  of  cross-examining  him 
on  documents  already  in  evidence  and  known  to  the 
defense  before  the  witness  took  the  stand  would  haye 
been  a  sheer  waste  of  time  and  contrary  to  the  express 
wish  of  the  Tribunal.  Accordingly,  the  prosecution 
adopted  in  lieu  of  cross-examination  the  time-saving 
practice  of  giving  reference  to  the  documents  already 
in  evidence  which  contradicted  the  witness.  In  the 
second  place  in  many  instances  if  the  testimony  of  the 
defense  witnesses  is  stripped  of  the  conclusions  and 
opinions  of  the  witnesses,  the  hard  core  of  fact 
remaining  directly  corroborates  and  supplements  the 
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have  cross-examined  th<  .  -thG4r— opinions - 

and  conclusions,  esoecially  after  the  Tribunal  had 
made  it  clear  that  it  was  disregarding  these  added 
feature  s,  would  have  served  no  purpose  whatsoever. 

15.  The  defense  fetish  on  the  question  of 
witnesses  has  been  carried  even  further.  They  assert 
or  intimate  that  the  prosecution  had  the  duty  to  call 
certain  named  Japanese  witnesses  who  have  peculiar 
knowledge  of  certain  events  or  certain  defendants. 

They  charge  that  the  prosecution  failed  to  do  this 
because  it  well  knew  that  the  testimony  of  these  people 
would  be  favorable  to  the  defendants.  This  argument 
is  a  wean on  which  is  much  more  dangerous  to  the 
attacker  than  to  the  attacked.  The  orosecution  knows 
of  no  duty  which  requires  it  to  coll  witnesses  favor¬ 
able  to  the  accused,  especially  where  the  witness  is 
known  and  is  available  to  the  defense.  All  of  these 
witnesses  were  in  Japan  and  they  were  all  known  to  the 
defense.  Yet  the  defense  did  not  see  fit  to  call 
them.  If  their  testimony  v/r.s  so  vital  to  the  defendants, 
end  if  their  testimony  would  have  been  so  favorable 
to  the  defendants,  as  is  intimated,  it  is  not  at  all 
unfair  to  inquire  why  they  were  not  called  by  the 
defense. 

16.  Failing  in  their  attack  upon  the 
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1 

prosecution's  documentary  evidence,  the  defense  nex* 

2 

turn  their  attack  u^on  the  prosecution  witnesses. 

3 

These  attacks  are  not  limited  to  discrepancies  in 

4 

the  testimony  or  to  contradictions  or  to  matters  to 

5 

be  found  in  the  record.  They  are  on  tht  whole  based 

6 

on  matters  outside  the  record  end  in  many  instances 

7 

they  ere  mode  in  complete  disregard  of  the  record. 

* 

8 

This  entire  process  can  be  illustrated  by  the  attacks 

9 

on  three  of  the  principal  prosecution  witnesses. 

10 

17.  The  most  interesting  attack  made  upon 

11 

8  prosecution  witness  is  that  made  on  General  TANAKA, 

12 

Ryukichi.  He  is  charged  with  being  a  professional 

13 

witness,  of  having  testified  about  too  many  things 

14 

and  with  being  biased.  The  inference  is  therefore 

15 

that  his  testimony  is  a  complete  fabrication  unworthy 

16 

1  7 

of  belief.  All  of  these  charges  made  against  TANAKA 

18 

completely  ignore  the  fact  that  he  is  just  as  much  a 

to 

defense  witness  as  a  prosecution  witness.  It  ignores 

the  fact  that  ht  tr stifled  on  three  occasions  for  the 

20 

a  b 

21 

prosecution  and  on  five-  occasions  for  the  defense. 

22 

It  ignores  the  fact  that  he  oven  appeared  as  a  witness 

23 

for  the  defense  during  the  general  phases  end  that 

24 

| 

only  three  of  the  defendants  interposed  any  objection 

25 

(17  a.  T.  1945-2177;  T.  14,285-422;  T.  15,853-951 

b.  T.  22,713-58;  T.  22,943-63;  T.  29,030-64; 

T.  29,406-18;  T.  36,924-5)  1 
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to  his  being  so  called.  The  defense  would  like  the 
Court  rlso  to  forget  this  fact.  In  many  of  the  sumraa- 
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tions  v.’hen  they  desire  to  use  certain  of  his  evidence 

which  is  thought  to  be  favorable  to  one  of  the  defend- 

• 

ants,  they  have  carefully  designated  him  each  time 
his  name  is  mentioned  is  "prosecution  witness  TANAKA" 
even  though  the  testimony  referred  to  was  given  as 
pert  of  the  defense  case.  The  defense  likewise  ignore 
that  TANAKA'S  wide  knowledge  of  many  facts  of  this 
case  was  brought  into  the  case  by  defenses  efforts. 

The  prosecution  introduced  the  witness  TANAKA  to  testify 
on  a  limited  group  of  issues  out  of  the  many  issues 
in  this  case  —  the  Manchurian  and  North  China  events. 

It  was  the  defense  who  disclosed  his  wider  knowledge 
through  their  cross-examination.  The  defense  charge 
bias  because  his  testimony  is  unfavorable  to  some  of 
the  defendants  and  favorable  to  others  end  not  because 
they  can  point  to  any  evidence  to  show  bias.  In  a 
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case  of  this  magnitude  it  is  not  surprising  that  the 
testimony  of  a  witness  should  not  be  equally  damaging 
to  ell.  It  would  indeed  be  real  grounds  for  suspicion 
if  TANAKA's  testimony  had  tried  to  implicate  ell. 

The  defense's  reel  objection  to  TANAKA's  testimony  is 
that  unlike  most  of  the  Jaocncse  witnesses  who  arpeared 


(17  c.  T.  22,713) 
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before  this  Tribunal  he  testified  directly  rnd  forth¬ 
rightly,  naming  names  and  fixing  dates  without  attempt¬ 
ing  to  evade.  The  defense  attack  on  TANAKA  is  by 
necessity  a  general  blanket  charge.  They  can  point  to 
little  that  is  specific.  The  most  they  can  do  is  point 
to  an  error  in  a  date,  a  fact  which  the  witness  him- 
salf  conceded.  Such  errors  do  not  make  a  witness' 
testimony  untrustworth  especially  when  so  much  of  it 
is  confirmed  by  uncontc stable  documentary  evidence. 

18.  The  charges  made  against  the  witness 
Liebert  are  in  direct  contradiction  to  the  record. 

He  is  charged  with  having  given  opinions  and  conclusions 
end  with  having  made  up  his  figures  out  of  his  head. 

The  charge  with  respect  to  conclusions  end  opinions 
is  of  little  consequence.  The  Tribunal  has  repeatedly 
stated  that  it  world  not  consider  such  matters.  How¬ 
ever,  it  shovld  be  noted  that  despite  the  Tribunal's 
statement,  the  defense  made  Liebert' s  conclusions 
o  definite  pert  of  the  case.  The  record  of  the  three 
days  cross-examination  of  this  witness  was  practically 
entirely  devoted  to  questions  cbout  his  conclusions 
end  opinions.  The  charge  that  Liebert' s  figures  were 
unsubstantiated  and  v/ere  made  up  by  him  shows  £  com¬ 
pletely  negligent  disregard  of  the  record.  Most  of 
Llebert's  important  figures  v/ere  graphically  Illustrated 
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end  the  pra^hs  were  introduced  into  evidence  a s  pert 
of  his  direct  testimony.  The  graphs  themselves  were 

c- 

reproduced  as  part  of  the  transcript.  Each  end  every 

graph  shows  on  its  fece  the  cxect  source  of  the  figures 

used.  Each  of  the  sources  was  either  a  government 

organ  or  r  government  controlled  organ.  Little  attempt 

was  made  to  cross-examine  Liebert  on  the  source  of 

his  figures  although  Liebert  was  willing  and  prepared 

to  answer  any  specific  question.  In  one  instance  on 

being  cross-rxamincd  as  to  aircraft  production, 

Liebert  stated  that  he  had  v/ith  him  a  document  with 

some  very  exact  figures  on  aircraft  from  the  Japanese 

government  which  had  been  summarized  in  his  direct 
b 

testimony  hs  soon  as  this  disclosure  was  made, 

■  • 

the  matter  was  dropped  and  no  effort  made  to  examine 

the  paper.  Notwithstanding  this,  Liebert  is  accused 

c 

of  not  substantia ting  his  aircraft  figures.  This 
entire  attack  is  a  belated  thought.  The  defense  never 
had  any  doubts  as  to  the  official  character  or  the 
accuracy  of  Liebert' s  figures.  They  so  stated  in  open 

court.  During  the  direct-examination  of  the  witness 
OV.AD/t  during  &  general  phase,  Mr.  SHIOBARA,  when 

invited  by  the  President  to  have  the  witness  deal  with 

(18  a.  T.  8282,  8286.  8333,  8335,  8338,  8356,  8357, 
8518.  8556,  8641. 
b.  T.  8640-1 
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Mr.  Licbert's  figures  states: 

"Mr.  Liebrrt's  testimony  was  based  mostly 

on  the  materials  which  he  had  obtained  from 

the  Japanese  government,  end  as  far  as  the 

figures  are  concerned  they  ere  mostly 
d 

correct." 

19.  The  attack  on  the  witness  Ballantine 
is  of  a  more  insidious  character.  Although  we  might 
devote  considerable  time  to  examining  the  various 
unwarranted  statements  made  in  the  defense  summation 
on  the  diplomatic  negotiations  with  the  United  States 
particularly  in  reference  to  Mr.  Ballantine,  one  ex¬ 
ample  will  suffice  since  it  is  illustrative  of  the 
whole  document.  In  the  cross-examination  of  Ballantine 
on  the  question  of  equality  of  commercial  opportunity, 
the  following  questions  end  answers  appear: 

"Q  Now,  in  view  of  those  proposals  and 
conversations,  did  not  the  Deportment  of  State 
consider  that  there  hod  been  a  meeting  of 
minds  on  this  point  subject  only  to  securing 
the  authoritative,  that  is  to  say,  the  written 
provisions  to  that  effect  from  the  Japanese 
Government? 

(18  d.  T.  18,268) 
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Mr.  Licbcrt's  figures  statc-s: 

2 

"Mr.  Licbcrt's  testimony  was  based  mostly 

3 

on  the  materials  which  he  hod  obtained  from 

A 

the  Japanese  government,  tnd  cs  for  as  the 

5 

figures  ore  concerned  they  ere  mostly 

6 

correct." 

If 

7 

19.  The  attack  on  the  witness  Ballsntine 

8 

is  of  e  more  insidious  character.  Although  we  might 

9 

devote  considerable  time  to  examining  the  various 

10 

unwarranted  statements  made  in  the  defense  summation 

• 

11 

on  the  diplomatic  negotiations  with  the  United  States 

12 

particularly  in  reference  to  Mr.  Ballr.ntine,  one  ex- 

13 

ample  will  suffice  since  it  is  illustrative  of  the 

14 

v/ hole  document.  In  the  cross-examination  of  Ballsntine 

15 

on  the  question  of  equality  of  commercial  opportunity, 

16 

17 

the  following  questions  end  answers  appear: 

"Q  Now,  in  view  of  those  proposals  and 

18 

19 

conversations,  did  not  the  Department  of  State 

20 

consider  that  there  had  been  a  meeting  of 

21 

minds  on  this  point  subject  only  to  securing 

22 

the  authoritative,  that  is  to  say,  the  written 

23 

provisions  to  that  effect  from  the  Japanese 

24 

Government? 

25 

(18  d.  T.  18,268) 
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"A  The  fact  of  the  matter  is  we  never 
got  a  reply  to  our  memorandum  of  November  15 j 
ana  KURUSU,  on  November  18,  made  statements 
to  the  Secretary  which  threw  doubt  on  how 
far  the  Japanese  Government  could  ever  go  in 
the  matter. 

"Q  VI 111  you  tell  us  as  well  as  you  are 
able  to  remember  whet  those  statements  of 
Mr.  KURUSU  were? 

"A  That  statement  is  in  the  record  of 
the  memorandum  of  conversation.  My  recol¬ 
lection  is  that  he  said  that  at  the  present 
time  the  Japcnese  Government  couldn't  do  any¬ 
thing  about  exchange  controls  that  they  had 
imposed  in  China,  that  he  could  make  no 
promise  as  to  whrt  the  Japanese  Government 

could  do  after  the  war,  and  that  he  made  no 

definite  reply  v/hen  the  Secretary  of  State 

asked  whether  the  Japanese  Government  could 

commit  itself  in  principle  to  these  points. 

"I  should  prefer  to  have  that  taken 

directly  from  the  record,  for  I  am  not  sure 

a 

of  my  memory  always." 

On  the  basis  of  this  testimony  it  is  charged  that 
(19  e.  T.  10,942-3) 
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Ballantine  was  evasive  and  unresponsive.  His  entire 

answer  is  plainly  and  directly  resoonsive  to  the  ques¬ 
tion  asked.  His  answer  is  clear  that  there  had  been 
no  meeting  of  mines  because  of  Mr.  KURUSU's  statements 
made  on  November  18  and  he  repeated  their  contents. 
Certainly  his  statement  that  he  preferred  to  have 
KURUSU's  statement  taken  directly  from  the  memorandum 
of  the  conversation  does  not  reveal  any  evasiveness. 

It  only  reflects  the  extreme  care  for  accuracy  with 
which  Mr.  Ballantine  testified  end  his  willingness 
to  be  corrected  if  in  error.  However,  this  very 
meticulousness  for  accuracy  is  made  the  basis  of  an 
insinuation,  if  not  a  charge,  that  Ur.  Ballantine  was 
lying.  The  defense  go  on  to  say:  "It  was  seemingly 
with  good  reason  that  he  distrusted  his  memory;  for 
no  such  record  has  been  produced.  Had  it  been,  we 
might  reasonrbly  expect  to  find  that  in  the  light  of 
it  Mr.  Ballantine' s  statement  of  the  effect  of  KURUSU' 

language  would  be  subject  to  the  qualifications  with 
which  one  must  usually  accent  his  conclusions."  What¬ 
ever  inference  may  be  made  because  of  the  prosecution 
failure  to  produce  that  record,  it  is  subject  to  a 
counter  inference  against  the  defense.  Mr.  Eallantine 
identified  the  exact  record  and  counsel  knew  where 
(19  b.  (Blakeney  Par.  27)  Defense  Summation  K,  Par  27) 
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it  wps  to  be  found.  The  feilurc  of  the  defense  to 
produce  the  record  under  such  circumstances  can  be 
inferred  to  indicate  that  the  record  mentioned  did 
not  contradict  Mr.  Ballar.tine  but  in  fact  verified 
his  statements.  If  it  did  not,  it  would  have  been 
produced  by  the  defense.  In  this  part  of  its  case  the 
defense  undertook  to  cover  every  facet  of  the  case 
not  already  covered  and  if  the  record  belied  Mr. 
Bellnntine,  it  woi Id  have  been  produced.  Wo  need  not 

rely  alone  on  an  inference  from  the  non-production 
by  the  defense  of  the  record.  The  defense  itself 

introduced  into  evidence  an  excerpt  from  the  memorandum 

of  November  18,  194-1,  carefully  deleting  from  the 

excerpt  any  and  rll  matters  dealing  with  trade 
c 

equality.  If  the  excised  portion  hrd  contradicted 

Mr.  Ballantine  in  any  particular  it  would  not  have 
been  excised.  The  only  permissible  inference  is 

that  the  excluded  portion  of  the  memorandum  fully 
supported  Mr.  Ballantine. 

20.  'When  the  defense  depart  from  their  usual 
procedure  of  attacking  the  probative  value  of  the 
prosecution  evidence  and  turn  to  consider  the  facts 
established  by  the  evidence  end  the  inferences  to  be 
drawn  therefrom,  it  is  significant  to  note  that  they 

(19  c.  Ex.  2940,  T.  26,027) _ 


25 


1 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


ignore  entire  sections  of  the  evidence,  or  treat  it 
very  lightly  or  treat  it  as  being  particularly 
applicable  only  to  one  individual  defendant.  In  this 
connection  it  should  also  be  noted  that  large  portions 
of  relevant  evidence  introduced  by  the  defense  itself 
are  likewise  ignored.  For  excmple  the  defense  summa¬ 
tions  are  significantly  silent  about  the  various 
plans  for  the  political  and  economic  domination  of 
Manchuria.  Yet  it  is  that  particular  group  of  plans 
which  shed  most  light  on  the  purpose  behind  the  series 
of  events  that  occurred  in  that  portion  of  China  and 
give  special  meanines  to  subsequent  events  in  wider 
areas  of  the  globe.  This  is  symptomatic  of  the  entire 
defense  approach  to  the  prosecution  case.  Not  only 
has  the  defense  isolrted  certain  portions  of  the 
prosecution  evidence  by  failing  to  consider  it  but 
they  have  persistently  applied  the  technique  of 
examining  those  portions  of  the  prosecution  evidence 
v/hich  they  do  consider  solely  as  individual  items  of 
evidence  completely  divorced  end  isolated  from  each 
and  every  other  piece  of  evidence. 

21.  It  is  this  attempt  to  consider  each 
piece  of  prosecution  evidence  as  an  isolated  phenom¬ 
enon  which  has  led  the  defense  to  dwell  on  agruments 
patently  fallacious.  For  example  in  the  Manchurian 


'J 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


phase  of  the  general  summation  it  is  argued  that  since 
the  prosecution  evidence  shov's  that  in  1937  in  Man¬ 
churia  there  was  produced  1,800,000  pounds  of  popry 
seed  and  since  the  evidence  also  shows  that  to  meet 
the  demand  of  opium  users  in  Manchuria  6,000,000 
pounds  of  smoking  opium  were  used,  it  is  clear  that 
Manchuria  was  not  producing  enough  opium  to  meet  its 
requirements  and  therefore  the  prosecution  contention 
fails  because  of  impossibility.  Leaving  aside  the 
fact  that  the-  1937  cron  of  popny  seeds  was  2,800,000 

pounds  and  not  1,800,000  pounds  as  stated  by  the 
a 

defense,  it  is  obvious  that  the  defense  here  has 
fallen  into  one  of  the  commonest  errors  in  the  field 
of  statistics.  They  are  endeavoring  to  compare  two 
different  items  without  considering  the  most  important 
statistical  factor  of  correlation  which  would  mrke 
them  comparable.  The  comparison  is  useless  unless 
we  know  how  much  smoking  opium  if  any  ern  be  derived 
from  one  fixed  unit  of  poppy  seeds.  There  was  evi¬ 
dence  in  the  record  that  row  opium  is  only  one  of  the 

b 

ingredients  of  smoking  opium.  There  was  also  evi¬ 
dence  in  the  record  that  adulteration  was  also  orac- 

c 

ticed  with  respect  to  narcotics.  The  defense 

(21  a.  Tr.  4,739-40 

b.  Ex.  374,  Tr.  4,675 

c.  Ex.  397,  Tr.  4,796) 
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1 

comparison  does  not  recount  for  these  factors.  If 

2 

the  defense  had  considered  the  other  evidence  fs  to 

3 

opium  in  Manchuria  --  the  increasing  production  and 

4 

sales,  the  increasing  addiction  among  young  people, 

5 

the  great  exports  of  opium  from  Manchuria  —  they 

6 

would  have  become  aware  that  there  must  be  some  fal- 

7 

lacy  in  their  argument.  There  was  sufficient  evidence 

8 

to  put  them  on  inquiry.  And,  inquiry  would  have 

9 

immediately  brought  to  their  attention  the  simple 

10 

known  fact  which  is  contained  in  any  good  standard 

11 

encyclopedia  that  opium  is  not  derived  from  the  noppy 

12 

seed.  The  nepey  seed  is  the  only  part  of  the  poppy 

13 

plant  from  which  opium  cannot  be  obtained.  The  only 

14 

purpose  the  poppy  seed  serves  in  the  production  of 

15 

opium  is  to  produce  the  plant  from  which  opium  is  pro- 

16 

% 

duced.  When  we  consider  the  infinitesimal  weight  of 

17 

H  ,o 

the  poppy  seeds  produced  by  just  one  of  these  familiar 

18 

< 

plants  .  in  oo:  .parieon  nith  the  weight  of  the  rest  of 

19 

the  plant,  from  all  of  which  opium  can  be  produced  it 

20 

21 

becomes  immediately  clear  that  the  crop  of  poppy  plants, 

22 

which  produced  2,800,000  pounds  of  poppy  seeds,  would 

23 

have  weight  at  least  a  hundred  times  as  great.  All 

24 

of  this  tremedous  weight  is  opium  producing  material. 

25 

The  seeds  were  only  the  foundation  for  an  even  larger 

crop  of  poppies  in  1938. 

L 
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22.  The  prosecution  case  cannot  be  rebutted 

2  by  examining  specific  bits  of  evidence  in  isolation 

3  as  though  the  verious  pieces  of  evidence  are  unrelated 

4  to  each  other.  The  prosecution  cannot  subscribe  to 

5  the  defense  thesis  that  the  whole  is  only  the  sum  of 

6  its  parts.  Whatever  merit  this  axiom  may  have  in  the 

7  field  of  Euclidean  geometry,  it  is  of  no  validity  in 

8  the  field  of  human  action  and  human  relations.  The 

9  law  with  respect  to  one  of  the  crimes  which  this  court 

10  is  now  trying  expressly  repudiates  that  proposition. 

11  The  entire  law  of  conspiracy  is  predicated  upon  the 
l-2  fact  that  the  combined  i  ction  of  two  or  more  persons 

13  is  more  dangerous  to  pence  ana  order  than  the  total 

14 

of  each  of  the  persons  acting  individually.  Human 

15 

acts  do  not  exist  in  isolation.  They  have  a  place 

16 

irT  time  and  their  meanings  differ  depending  upon  the 

17 

circumstances  under  which  they  are  carried  out.  Their 

18 

significance  is  only  comprehensible  in  terms  of  ell 

19  i 

20  the  circumstances  surrounding  them.  They  are-  at  the 

21  same  time  the  products  of  acts  which  hnve  preceded 

22  them  and  are  the  genesis  of  other  acts  which  follow. 

/ 

23  In  assessing  the  importance  of  any  particular  act 

24  or  in  determining  its  significance  we  cannot  there- 

25  fore  ignore  contemporaneous  acts  and  other  acts  which 
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A  program  for  the  expansion  rf  major  indus¬ 
tries  by  Japan  ir.  1937  nay  appear  on  its  fo.ee  to  be 
r.  completely  innocent  plan  for  the-  improvement  of 
ii  dustry.  However,  if  this  plan  specifically  states 
that  its  purpose  is  to  carry  out  another  plan  which  is 
a  plan  for  the  production  of  war  materials,  the  first 
plan  rust  be  recor side  red  in  the  light  of  the  seccrd. 
And  if  we  find  that  shortly  preceding  those  two  plans 
there  has  ben  a  decision  i>  193^  fixing  a  policy  of 
aggression  as  the  national  policy  of  Jap~n,  and  deter¬ 
mining  upon  an  increase  in  military  strength  to  effec¬ 
tuate  that  decision,  both  of  the  plans  take  on  a  new 
significance,  which  cannot  be  found  in  cither  alone. 

If  after  the  preparation  of  the  plans,  we  find  that 
Japan  has  taken  a  series  of  concrete  measures,  which 
follow  the  provisions  of  tlw.  plans  and  which,  according 
to  th<  defense's  own  evidence,  all  have  the  one 
factor  in  common  that  one  of  their  purposes  3s  military 
preparation,  th.  concre  te  measure  s  take  on  a  rew  sig¬ 
nificance  both  individually  and  collectively.  It  is 
tht refore  not  without  reason  that  the  defense  has 
confined  their  examination  of  the  prosecution  evidence 
on  the  economic  preparations  for  war  to  the  various 
plans  and  measures  as  isolated  units  unrelated  to 
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the  summation  cn  the  diplomatic  negotiations  with  the 
United  States  that  the  defense  has  SC' n  fit  net  to 
burden  the  Tribunal  with  a  chronological  review  .--,nd 
analysis  of  the  negotiations.  It  is  the  chronology 
and  the  circumstai  cos  surrounding  these  negotiations 
which  gives  significance  to  then.  It  is  only  by  avoid¬ 
ing  considering  then  chronologically  and  in  the  light 
of  other  events  that  th^  defense  could  enunciate  a 
defense  which  is  a  perversion  of  history. 

23.  The  defense  have  gone  far  in  applying 
their  technique  of  isolating  particular  piece  s  of 
evidence.  Although  warning  against  the  danger  cf  con¬ 
sidering  the  negotiations  with  the  United  States 
separately  from  other  events,  the  argument  proceeds 
to  consider  these  negotiations  as  completely  isolated 
and  divorced  from  events  transpiring  in  Japan,  in 
Europe,  in  China  and  French  Indo-China  —  all  of  which 
give  particular  significance  to  the  negotiations 
themselves.  This  particular  portion  of  the  defense 
summation  is  not  content  to  isolate  each  particular 
document.  It  goes  even  further  in  its  effort  to  show 
that  Japan  made  concessions  and  examines  in  isolation 
specific  parts  of  a  single  document,  .’.t  this  point 
the  prosecution  is  not  concerned  with  whether  the 

?>-  tH  I'll. — >-<  <1  v»  1 1 — 4—  — y —  f — ma, — 1  ^  »-  n  Q  fi  -i  _ 


The  prosecution  hr.s  already  examined  these  documer ts 

1 

ard  expressed  its  views  in  its  opening  argument.  It 

2 

merely  wishes  to  call  to  the  attention  of  the.  Tribunal 

3 

.  that  the  whole  of  an  idea  expressed  in  a  document  is 

4 

5  mere  than  the  sum  of  its  individual  sentences.  The 

6  reaction  of  a  reader  to  a  particular  document  is  just 

7  as  often  determined  by  the  tenor  of  the  whole  document, 

8  the  way  it  is  put  together  as  it  is  by  its  particular 

9  sentences  and  phrases.  It  is  very  often  determined 

10  by  natters  outside  the  document  itself.  Whether  the 

11  United  States  reactions  to  the  several  Japanese  pro- 

12 

posals  that  they  presented  no  real  concessions  was 

13 

sir cere  can  only  be  determined  by  the  entire  documents 

14 

themselves  and  all  the  circumstances  under  which  they 

15 

were  d._liv-.red, 

16 

j7  24.  The  approach  to  the  prosecution  ease  by 

18  an  examination  of  fragments  cf  documents  or  by  the 

19  isolatior  of  particular  acts  is  no  more  valid  or  useful 

20  than  an  attempt  to  assess  the  value  as  a  work  of  art 

21  of  one  of  the  great  medieval  mosaics  by  examining  each 

22  tile  individually  and  separately  through  a  microscope 
25  and  then  concluding  that  the  work  was  of  no  value 

24  b< cause  each  tile  was  in  itself  only  an  ordirary  piece 
of  colored  tile  of  no  special  artistic  value.  In 
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and  to  the  concept  and  design  and  pattern  which  give  it 
meaning.  In  neither  ease  is  attention  paid  tc  the  fact 
that  the  many,  many  component  parts  of  it  fit  together 
naturally,  or  to  the  fact  that  the  many  parts  are 
interrelated  and  that  all  the  interrelated  parts 
reciprocally  enhance  the  meaning  of  each  other  or  to 
the  fact  that  the-  final  product  is  an  integrated  and 
completed  structure. 

25.  The  prosecution  case  from  beginning  to 
end  is  one  complete  story.  It  is  a  logical  story;  it 
is  a  natural  story.  From  beginning  to  end  the  events 
follow  inexorably  one  after  the  other.  The  method  of 
attack  adopted  by  the  defense  concedes  this.  They 
have  attacked  neither  the  story  itself  nor  its  complete¬ 
ness  ner  its  logic.  They  have  been  concerned  only 
with  particular  sentences  completely  divorced  from  the 
text.  The  prosecution  case  is  a  sturdy  structure  built 
upon  a  deep  and  firm  and  solid  foundation  of  fact. 

To  its  destruction  the  defense  have  brought  as  tools  a 
microscope  and  a  toothpick.  Their  task  is  now 
completed.  The  structure  still  stands  undamaged. 

There  repairs  now  to  be  considered  the  affirmative 
contentions  which  the  defense  have  raised  to  determine 
whether  they  justify  the  modification  of  the  judgment 
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and  to  the  concept  and  design  and  pattern  which  rive  it 
penning.  In  neither  ease  is  attention  paid  to  the-  fact 
that  the  many,  many  component  parts  of  it  fit  together 
naturally,  or  to  the  fact  that  the  many  parts  are 
interrelattd  and  that  all  the  interrelated  parts 
reciprocally  enhance  the  meaning  of  each  other  or  to 
the  fact  that  the  final  product  is  an  integrated  and 
completed  structure. 

25.  The  prosecution  case  from  beginning  to 
end  is  one  complete  story.  It  is  a  logical  story;  it 
is  a  natural  story.  From  beginning  to  end  the  events 
follow  inexorably  one  after  the  other.  The  method  of 
attack  adopted  by  the  defense  concedes  this.  They 
have  attacked  neither  the  story  itself  nor  its  complete 
ness  nor  its  logic.  They  have  been  concerned  only 
with  particular  sentences  completely  divorced  from  the 
text.  The  prosecution  case  is  a  sturdy  structure  built 
upon  a  deep  and  firm  and  solid  foundation  of  fact. 

To  its  destruction  the  defense  have  brought  as  tools  a 
microscope  and  a  toothpick.  Their  task  is  now 
completed.  The  structure  still  stands  undamaged. 

There  remains  now  to  be  considered  the  affirmative 
contortions  which  the  defense  have  raised  to  determine 
whether  they  justify  the  modification  of  the  judgment 
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requires . 

B.  The  Defense  Contentions  of  Law. 

26.  In  its  opening  argument  the  prosecution 
attempted  to  anticipate  the  major  defense  contentions 
on  natters  of  law  and  d  .nenstrated  the  fallacy  cf  all 
these  that  could  tx  reasonably  anticipated.  No  one, 
however,  could  be  reasonably  expected  to  have  antici¬ 
pated  the  rass  of  contradictions,  the  untenable  theses, 
and  the  wholly  abhorrent  philosophy  of  futility  that 
the  defense  has  set  forth  in  its  arguments  on  questions 
of  law.  It  is  most  doubtful  whether  a  comparable  set 
of  alleged  propositions  of  law  have  been  propounded 
before  any  other  tribunal  in  the  entire  history  cf 
jurisprudence.  The  defense  arguments  on  law  arc  par¬ 
ticularly  noteworthy  because  of  their  utter  lack  of 
consistency.  Propositions  are  advanced  to  meet  one 
situation  ar.d  then  abandoned  in  the  next  situation  and 
the  converse  is  stated.  Great  efforts  arc  made  to 
establish  a  proposition,  and  when  it  becomes  apparent 
that  the  reasoning  has  led  them  into  a  cul-de-sac, 
equally  great  efforts  are  made  for  immediate  purposes 
to  demolish  what  they  have  already  tried  to  prove  and 
to  establish  the  exact  opposite  of  the  first  proposi¬ 
tion.  The  Tribunal  is  told  that  the  conflict  in  China 
with  its  toll  of  r illlt  ns  of  lives,  with  huge  armies 
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on  both  sides  engaged  in  battle  oV'  r  an  area  of  half  a 
continent  was  not  a  war  as  a  matter  of  law  because  the 
parties  engaged  in  it  had  not  issued  declarations  of 
war."  Yet  the  Tribunal  is  also  told  that  as  a  natter 
of  law  the  United  States  and  Germany  were  at  war  in 
September  19*0,  even  though  neither  parties  had  issued 
any  declaration  and  even  though  net  a  shot  had  been 
fired. b  Belligerency  is  asserted  as  a  defense  to  the 
murder  counts  and  non-belligerency  is  asserted  as  the 
defense  for  the  mistreatment  of  prisoners  of  war  in 
connection  with  the  conflicts  in  which  the  murders  were 
committed.  Treaties  are  stated  to  be  mere  pieces  of 
paper  without  binding  effect  so  that  Japan  has  com¬ 
mitted  no  wrong  when  she  acts  in  violation  of  then. 

Yet  when  another  nation  lawfully  renounces  a  treaty 
in  the  very  manner  provided  for  in  the  treaty  for 
renunciation,  the  Tribunal  is  urged  to  find  that  such 
a  renunciation  constituted  both  in  fact  and  in  law 
such  a  menace  to  Japan  that  the  latter  was  justified 
in  attacking  that  first  nation  with  armed  force  as  a 
measure  of  self-defense.  Each  and  every  argument  that 
the  defense  advances  is  one  of  expediency  to  meet  the 

problem  of  the  moment. 

°6-a.  Defense  Summation  C,  p.  19;  21. 
b.  Defense  Summation  E,  p.  1;. 
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~27^  The  dcfl nsc  argument  oy  necessity  must 
b  me  of  expediency  for  the  nonc-nt.  That  course  is 
dictntod  by  the  philosophy  upon  which  they  have 
elected  to  stand  and  which  they  ask,  at  least  inferen- 
tinlly,  this  Tribunal  to  adopt.  In  the  opening  pages 
of  their  lengthy  argurent  the  defense  state  "if  it 
(war)  can  be  often  observed  as  unavoidable  occurrence 
arising  cut  of  social  relationship  and  biological 
existence  of  human  life,  we  must  frankly  recognize  it 
as  a  force,  like  physical  force  of  nature,  which  is 
sometimes  beyond  human  control."  A  little  further  on 
we  are  told  that  world  war  is  a  progressive-  step 
taken  by  the  world  from  the  past  to  the  future  and 
that  it  is  a  revolutionary  manifestation  of  human 
destiny.  Hero  in  these  few  sentences  is  the  real 
defense  which  the  defendants  arc  attempting  to  estab¬ 
lish  in  this  ease.  The  rest  of  their  lengthy  argu¬ 
ments  is  only  a  series  of  variatiens  on  this  one  under¬ 
lying  theme.  The  defer se  thus  places  its  reliance 
solely  and  squarely  upr n  the  proposition  that  war  is 

ir evitable  and  nccess^.-ry. 

28.  Keither  the  prcsccution,  nor  the  great 

nations  which  it  represents,  can  give  their  sanction  to 

27-a.  Defense  Summation  A,  p.  5. 
b.  Defense  Summation  A,  p.  11. 
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the  abhorrent  and  anarchical  doctrine  that  war  is 
i’-evit-blo.  Y/nrs  arc  conceived  by  ran;  they  are 
created  by  non;  ana  they  can  and  rust  be  stopped  by 
r.'-n.  If  in  the  past  wars  between  nations  have  scored 
tc  be  inexorably  inevitable,  it  is  r.ot  because  they 
were-  an  inevitable  part  cf  nan’s  destiny  and  progress, 
but  because  mankind  had  net  learned  to  apply  the  les¬ 
sors  it  had  learned  threughout  the  centuries  in  its 
living  tcg.thcr  in  smaller  corr.unities  to  the  problens 
of  the  largest  coi  r unity  --  the  international  ccmruni- 
ty.  International  war  is  basically  the  application 
ar d  us>-  cf  physic'.l  force  frr  the  solution  cf  dif- 
f.  rences,  real  and  iragired,  among  groups  of  human 
1  b,  ir.gs  called  nations  arising  cut  of  the  frictions  that 
occur  in  the  social  relationships  cf  these  nations.  If 
the  oreurent  cf  the  inevitability  of  war  —  that  is, 
the  impossibility  ef  eliminating  the  use  of  physical 
force  as  a  rears  c>f  solution  cf  differences  between 
huran  b' irgs  in  the  international  community  —  has  .  • 
any  validity,  it  rust  solely  be  because  there  is  some¬ 
thing  inher.nt  in  the  nature  cf  mankind  which  makes 
it  impossible  to  lii  inatc  physical  force  as  a  means 
!  of  solving  human  dif f«-rcnces .  The  whole  course  of 
;  history  and  civilization  teaches  us  that  this  is  net 
true.  ;  ankird  has  pr  gT  ssivcly  abend  nod  the  use  of 
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force  ard  substituted  peaceful  processes  cf  law  and 
order  <~r.  an  ever-widening  scale.  Beginning  with  the 
smallest  social  gre up,  the  family,  and  continuing 
throughout  the  hierarchy  of  sc cial  greups  of  ever- 
increasirg  size*  --  the  clan,  the  city-state,  the  foudal 
fief  and  the  nation  —  mankind  has  been  able  to  dis¬ 
regard  physical  force  and  tc  solve  the  differences 
between  men  and  between  groups  of  non  by  the  peaceful 
processes  of  law  and  order.  In  each  instance  he  has 
worked  out  his  system  of  law  and  order  and  has  punished 
these  who  seek  to  redress  their  grievances  by  the  use 
of  physical  force  and  those  who  disturb  the  peace  and 
order  created  by  that  system  of  law  and  order.  There 
is  nothing  inherent  in  the  international  community 
itself  which  makes  the  elimination  cf  force  an  impos¬ 
sibility.  Differences  neither  in  race  nor  in  language 
nor  in  customs  have  prevented  the  various  rations  from 
replacing  regimes  of  physical  fcrcc  with  regimes  of 
law  and  order  within  their  own  confines.  There  is 
nothing  in  any  of  these  factors  which  militate  against 
nations  doing  the  same  thing  with  respect  to  their 

relations  with  each  ether. 

29.  mankind  has  gene  far  in  overcoming  the 

physical  forces  of  nature  which  in  the  past  he  has 
regarded  as  inevitable  calamities.  He  has  learned  to 
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jclirinate  the  most  virulent  diseases  and  tr  prevent 
th<  ir  recurrence.  He  has  learned  to  build  his  buildings 
so  that  they  can  withstand  the  severest  earthquakes. 

He  has  learned  hew  tc  fireproof  his  buildings  against 
the  holocaust  cf  f.1re.  He  has  learned  tc  build  ships 
and  airplanes  th^t  will  withstand  the  worst  stems. 

He  has  learned  to  dan  his  rivers  against  the  ravages 
cf  floods  and  to  utilize  the  waters  for  his  own  en- 
richrent.  He  has  succeeded  in  releasing  the  energy  cf 
the  ator  itself  and  is  now  working  zealously  to  learn 
hoy/  tc  harness  it  for  his  own  betterment.  Is  there¬ 
fore  the  scourge  cf  war,  the  me  destructive  force  tc 
orderly  and  peaceable  living  for  which  r.nnkind  is 
solely  and  entirely  responsible,  the  cnly  destructive 

force  which  he  cannot  eliminate? 

30.  If  anything  cruld  be  r.crc  abherrent  than 

the  doctrine  that  war  is  inevitable  and  beyend  huran 
control,  it  would  have  to  be  the  basic  theory  underlying 
the  doctrine.  War,  according  to  the  defense,  is  an 
unavoidable  concomitant  of  the  biological  existence  of 
human  lif«.  If  we  follow  this  preposition  tc  its 
logical  conclusion,  we  must  find  that  since  the  <  nly 
things  which  arc  unavc idably  part  of  the  biological 
existence  cf  huran  lif-  are  these  things  including 
eventual  death  which  are  necessary  ft  r  biological _ 
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existence,  then  war  is  necessary  to  the  biological 
existence  of  human  life.  This  is  what  the  defendants 
mean  when  they  tell  us  that  war  is  a  progressive  step 
in  the  cosmic  process  and  a  revolutionary  manifestation 
of  man's  destiny.  This  is  the  basic  defense  which  the 
defendants  have  pleaded  to  this  court.  They  do  not 
regard  their  acts  as  criminal  because  they  in  fact  re¬ 
gard  themselves  as  benefactors  of  mankind  because  they 
brought  to  it  war  which  is  unavoidable  and  which  is 
necessary.  It  is  in  the  light  of  the  subscription  to 
this  philosophy  that  we  must  regard  the  statements  of 
MATSUI  that  he  regarded  the  fighting  in  China  as  the 
chastisement  of  a  younger  brother  by  an  elder  and  his 

a 

protestation  of  his  great  sorrow  for  these  that  died. 

It  is  in  light  of  this  defense  that  we  must  examine  the 
claim  that  these  defendants  were  men  of  peace.  Can  any 
man  who  proclaims  himself  an  adherent  of  a  doctrine 
that  war  is  necessary  ever  be  a  man  of  peace?  It  is 
against  the  background  of  this  philosophy  that  the  spe¬ 
cific  legal  contentions  of  the  defense  must  be  weighed. 


30-a.  Ex.  3498,  T.  33,815. 


48,293 


1 

2 

3 

4 
3 
6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


31.  Th„  defense  contentions  with  respect 
t«  tho  rat  tor  of  the  jurisdiction  hr  vo  added  nothing 
significant  to  what  they  had  lready  advanced  in 
their  notions  to  disriss  at  the  beginning  of  tho 
trial  and  sot  forth  no  reason  vihy  the  Tribunal's 
decision  overruling  those  r  'tions  should  bo  reversed 
at  this  tine.  :.n  attonnt  is  made  to  define  "war 

a 

criminals"  as  those  who  conr.it  crimes  "in  a  war" 
and  oven  to  further  narrow  the  definition  so  as  to 

limit  the  torn  to  those  who  commit  crimes  "during  a 

b. 

war."  No  reason  is  advanced  why  the  torn  should 
not  be  given  its  pore  obvious  and  "ore  commonly 
understood  moaning  of  those  who  commit  crimes  "in 
connection  with  war."  mvar  crimes"  are  not  limited 
solely  to  crimes  committed  during  a  war  but  include 
~ny  crime  associated  with  or  directed  to  war,  whether 
or  not  such  &  war  is  actually  in  progress  at  the  tire 
of  the  commission  of  the  offense,  or  oven  if  the  plar 
miscarries  and  no  war  actually  results.  The  test 
lies  not  in  the  time  element  but  in  tho  intention  of 
the  perpetrators.  The  defense  ignore  their  own 
evidence  that  tho  tern  was  used  as  defined  by  the 


25 


prosecution  in  tho  Potsdam  declaration.  They  attonp  ; 
to  escape  the  effect  of  the  two  entries  in  KIDO’s 
11a.  Defense  Summation  C,  p.4;  31b.  Defense  Summation  (3. 
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diary  about  the  punishment  of  "those  responsible*  for 
the  war"  by  a  bel'  tec1,  quibble  about  the  translation 
of  the  Japanese  terr*.  and.  -n  improper  suggestion  r.s 
to  the  sense  in  which  KIDO  usee!  the  words,  a  matter 
which  is  not  in  evidence.  The  translation  in  the 
record  has  never  been  challenged  and  is  in  fact  the 
defense's  own  translation  as  well  as  that  of  the 
prosecution  since  it  app  ars  in  IJDO's  own  affidavit 
in  two  instances.  Bearing  in  rind  the  tremendous 
importance  KIDO  has  laid  on  all  god  -.is translations 
of  his  diary,  the  use  by  him  in  these  instances  of 
the  sane  translation  as  that  offered  by  the  prosecution 
should  be  full  guarantee  that  the  translation  used 
expressed  the  meaning  he  wished  to  convey  accurately 
and  completely.  The  orrposition  established  by  the 
prosecution  that  the  Charter  is  binding  upon  the 
Tribunal  in  all  ratters  of  jurisdiction  remains  un¬ 
challenged  and  unaffected. 

32.  Likowis j  in  dealing  with  the  question 
whether  or  not  "grrossive  war  is  a  crime  at  interna¬ 
tional  law  and  other  cognate  questions,  the  defense 
have  presented  no  now  contention.  However,  it  is 
necessary  to  call  the  Tribunal's  attention  to  the 
materials  which  have  be>.  n  used  to  support  the  defense 
31(7.  Isx.  3340,  T.  31175)  31178. 
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contentions  an  '  to  thu  manner  in  which  they  have  been 
used.  On  this  topic,  ns  Veil  as  on  others,  there  ore 
a  number  of  unsupported  assertions  of  feet  and  cita¬ 
tions  frop.  writings,  either  which  are  not  of  a  legal 

character  so  as  to  be  doomed  a  proper  source  of  the 
% 

lav;,  or  if  they  are  proper  legal  writings,  contain 
assertions  of  fact  and  uv,;n  surrisc  not  supported  by 
evidence  or  recognized  as  history.  Such  assertions 

and  citations  are  manifestly  improper  and  arc  unworthy 

a. 

of  consideration.  r ith  respect  to  the  Kellogg- 
Briand  Pact  cit-tions  arc  made  to  various  contemporary 

discussions  which  are  alleged  to  clarify  its  meaning. 

b. 

Some  of  these  were  tendered  in  evidence  but  withdrawn 

$ 

on  the  agreement  of  counsel  on  both  sides  that  an 
official  document  of  proper  materials  should  be  sup¬ 
plied  to  the  Tribunal.  Subsequently  in  accordance 
with  the  agreement  of  counsel,  the  Tribunal  was 
furnished  with  the  official  United  States  publication 
.ntitlcd  "Treaty  for  the  Renunciation ‘of  Yfar"  which 
contains  all  the  notes  exchanged  between  the  parties 
to  the  pact  and  all  the  ratifications.  These  notes 
can  properly  be  considered  to  explain  ambiguities, 
which  wc  do  n~t  admit,  in  the  pact  itself.  However, 

12a.  See  defense  sunuation  B,  up.  1S3  15>  21,  40,  43, 
51,  117,  120. 
b.  T.  26387-93. 


the  agreed  volume  clous  not  contain  ftliy  "f.lBCUBBiqig 
in  the  United  States  Congress  or  its  committees  or 
in  the  Japanese  Privy  Council,  selected  extracts  from 
which  have  been  quoted  in  the  defense  summation* 

Even  if  perr.it ted  under  the  agreement  of  counsel, 
these  exti  *cts  could  not  be  properly  used  to  explain 
the  pact.  These  -re  ex  rx  rte  nd  unilateral  statements 
which  cannot  affect  the  other  parties  to  the  pact. 

This  is  particularly  true  with  regard  to  the  Japanese 
Privy  Council  whose  proceedings  were  not  nr.de  public. 

It  might  well  be  pointed  out  that  nuch  of  this  improper 
material  does  the  defense  position  more  harm  than  good. 
The  passage  cited  to  the  Japanese  Privy  Council  enumer¬ 
ates  certain  undisclosed  mental  reservations  with 
regard  to  China,  especially  Manchuria  and  Mongolia, 
but  states  that  "it  would  be  more  opportune  to  refrain 

Cl  • 

from  making  such  a.  declaration  on  this  occasion. 

Even  at  the  tine  of  ratification  of  the  treaty  Japan 
was  contemplating  aggressive  actions  in  those  regions 
and  intended  to  twist  the  treaty  so  as  not  to  inter¬ 


fere  with  her  plans. 

^2c.  Defense  Summation  B,  pp.  49-51?  55-8,  and  J, 

pp.  1-12. 


d. 


Defense  Summation  B,  pp.  55-6. 
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33“.  Not  onTy'TFv'  T  .proper  nr. tori.- is  buurt 
usee1.,  but  also  materials  proper  in  every  respect 
h-vo  been  usee1  r.s  the  bases  for  propositions  they 
not  only  do  not  support  but  in  f net  wholly  nc 
expressly  contradict.  In  discussing  Oppcnhein's 
opinion  that  a  state  which  deliberately  orders  the 
commencement  of  hostilities  without  -  previous  dec¬ 
laration  of  \r  r  or  a.  qualified  ultimatum  commits  an 
"  intern-' tional  delinquency,"  there  is  a.  serious 
nlsrepresentr.ti'  n  of  p.  passago  of  the  author  which  is 
alleged  to  contain  a  "warning  that  international  de¬ 
linquency  oust  not  hi  confused  eitiior  with  so-called 
crir.es  a.-t'-inst  the  law  of  nations  or  with  so-ca.llec. 
international  crinos."  The  inference  oxpectoc. 
to  he  drawn  is  that  the  violation  is  only  an  inter¬ 
national  delinquency  and.  not  an  international  crinc. 

However ,  what  Opnonhoim  actually  s^ys  in  the  passage 

b. 

relied  upon  (para.  1 51 )  is: 

"The  comprehensive  notion  of  an  international 
delinquency  ranges  from  ordinary  breaches  of  treaty 
obligations,  involving  no  rrro  than  pecuniary  compen¬ 
sation,  to  violations  of  international  law  amounting 

23a.  Defense  Sun  a ti on  B,  p.  38. 

b.  Opponhoin,  6th  Ld.  Vol.  1,  p.  307. 

I 

| 

_ I 
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oner 


of  thu  turn." 

c 

And  in  para.  153  a  says: 

"As  Statos  arc  thj  normal  subjcots  of  inter¬ 
national  law,  they  --  ant'  they  only  --  are,  ns  a  rule, 
subjects  of  inti>r  atonal  delinquencies.  On  the  other 
hand,  to  the  ,x\  4o  -which  individuals  arc  nade 
subject  to  international  duties  —  and  consequently,  of 
international  law  —  th^y  are  also  subjects  of  inter¬ 
national  delinquencies.  This  is  thu  case  not  only 
with  regard  to  piracy  and  similar  topics  of  limited 
compass.  In  particular,  the  entire  law  of  war  is  based 
on  the  assumption  that  its  commands  arc  binding,  not 
only  upon  States  but  also  upon  their  nationals, 
whether  members  of  their  armed  forces  or  not. 
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category  of  criminal  nets  r.s  generally  understood  in 
th  law  of  civilized  countries.  Thus  if  the  govorn- 
nent  of  a  state  were  to  order  a  wholesale  massacre 
of  aliens  resident  within  its  territory  the  responsi¬ 
bility  of  the  state  and  of  the  individuals  responsible 
for  the  orderin';  and  execution  of  the  outrage  would  be 
of  a  criminal  character.  The  preparation  and  the 
launching  of  an  aggressive  war  —  n  w  that  resort  to 
war  as  an  instrument  of  national  policy  has  been 
condemned  and  renounced  in  solemn  international 
engagements  must  be  placed,  within  the  same  category. 

"Yet  it  is  impossible  to  admit  that  indi¬ 
viduals,  by  grouping  themselves  into  States  anc  thus 
increasing  immeasurably  their  potentialities  for  evil, 
can  confer  upon  themselves  a  degree  of  immunity  from 
criminal  liability  and  its  consequences  which  they  do 
not  o.  oy  yjhen  acting  in  isolation.  Moreover,  the 
extreme  drastic  consequences  of  criminal  responsibility 
of  states  are  capable  of  modification  in  the  sense 
that  such  responsibility  is  additional  to  and  not 
exclusive  of  thu  international  criminal  liability  of 

\ 

the  individual  guilty  of  crimes  committed  in  viola¬ 
tion  of  international  law." 

This  citation  offered,  by  the  defense  fully 
substantiates  the  prosecution  contentions. 


t* 
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34.  In  an  alternative  approach  to  the  lav/ 
of  the  case,  to  escape  fron  the  consequences  of  the 
fact  that  the  various  aspects  of  aggressive  war  arc 
crir.os  in  international  law,  the  defense  has  set 
forth  an  elaborate  series  of  legal  propositions  as 
justifications  for  Japan's  actions.  For  purposes 
of  analysis  these  propositions  can  he  divided  into 
four  nain  categories:  (1)  That  a  declaration  of 
war  is  a  sine  qua  non  t°  the  existence  of  c.  war  and 
without  it  there  is  no  war  and  therefore  no  liability 
for  the  war  itself  or  for  any  of  its  consequences; 

(2)  that  there  r  ay  be  ".cts  short  of  war;  (3)  that  an 
act  crir.ine.1  at  the  tine  of  its  cop;  itnent  nay  not 
be  punished  crininally  if  'it  is  subsequently  con¬ 
doned  or  ratified;  and  (4)  that  an  act  otherwise 
crir.inal  is  justified  if  cop  it  ted  in  self-defense. 

Of  tuusc  four  r.njor  defense  propositions,  only  the 
second,  and  fourth  are  legally  sound.  Whether  or  not 
they  are  applicable  is,  of  course,  solely  a.  question 
of  fact.  The  discussion  of  the  fourth  will  be  re¬ 
served  for  later  consideration, 

35.  The  first  of  these  defense  legal 

0 

propositions  is  an  excellent  oxanplo  of  eating  one's 
‘Cake  and  also  Ice.  ping  it  at  the  sane  tine.  The 
proposition  advanced  h^s  been  nost  elaborately 
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worked  out  and  con  bo  s toted  os  follows:  A  decla¬ 
ration  of  wrr  is  necessary  to  the  existence  of  a 
state  of  war;  and  since  Japan  did  not  declare  war 
when  initiating  any  of  the  hostilities  which  are  the 
subject  of  the  Indictnont,  and  since  until  the  Pacific 
War  those  whon  she  attacked  did  not  choose  to  do  so, 
therefore  in  law  there  was  no  war  and  therefore  there 
could  be  no  war  crimes.  This  a.rgurvnt  has  been 
carried  to  the  length  of  contending  that  because 
there  was  no  declaration  'f  war,  Hague  Convention  IV 
had  no  applic  tion  and  prisoners  of  war  captured  in 
these  operations  no  protection.  The  fallacy  of 
the  proposition  that  a  declaration  of  war  is  necessary 
to  the  existence  of  war  has  already  been  discussed  in 
p  ragraph  E-63  of  the  prosecution  summation  and  what 
is  stated  there  need  not  be  repeated  hero.  Since  the 
fundamental  proposition  itself  falls,  the  entire 
structure  upon  which  it  is  built  falls  with  it.  The 
entire  argument  shows  an  apparent  confusion  between  the 
matter  of  the  technical  position  of  third  countries 
with  regard  to  neutrality  because  no  declaration  of 
war  has  bevn  made  and  the  factual  question  which 
determines  the  commission  of  the  crime  of  aggressive 
war.  No  organized  society  permits  the  parties  to  a 
14a.  Dofensu  Summation  C,  pp.  3 1-2. _ _ _ 
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crir.o  to  dotornino  for  thor.3i.lv., 3  uhuthor  a  orino 
has  or  has  not  boon  conclttof.  TSlo  c’.ofv.nso  itself, 
aft.  r  elaborately  present  Ins  lts  ergunont,  ac’.r.lts 

its  fallacy  when  they  state: 

"The  inescapable  conclusion,  consequently 

is  that  'undeclared  war’  stipule  toe1,  in  the  Charter 
can  only  no an  such  hostilities  as  Mentioned  which 
in  the  international  legal  concept  rises  to  the 
stature  of  war  th  -ufh  undeclared;  or  in  other  words, 
war  which  except  f  r  the  formal  declaration  is 
Identical  in  all  essentials  and  consequences  with 
.a  declared  war  and.  not  lacking  in  any  other  element . 
Measures  short  of  war  and  undeclared,  war  are  not 
equivalents." 

The  defense  in  effect  rdr.it  the  va.lieity  of 
the  prosecution  contention  and.  accordingly  shift  to 
theii.  second  gr- und  which  would  justify  Japan’s 

action  as  neasures  short  of  war. 

35A.  Admittedly,  international  law  has 
recognized  certain  types  of  hostile  acts  as  lawful 
measures  short  of  war.  These  types  are  confined 
within  narrow  lit  its.  A  list  and  discussion  of 
measures  short  of  war  recognized  hy  international  law 
is  to  be  found  in  Opponheun,  6th  Ed.,  Vol.  H,  Chapter 
II.  nr.  106-125.  M>-ni  of  them  has  any  application 
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in  the  present  case  V  -ny  ~f  the  hostilities  in 

1 

which  Jap  on  vrs  engaged.  Nr.no  of  Japan's  rets  were 

2 

r  asures  sh  rt  of  war .  This  can  readily  soon  by 

0 

4 

coplyints  too  sinplo  tests.  First,  the  accused 

5 

intone!  to  confine  their  hostile  acts  within  the 

6 

rv.co;nize£  narrow  lirits  of  measures  short  of  war  and 

7 

'id  they  actually  so  confine  ther  or  did  they  wage  a 

8 

war  in  everythin-  but  nr.no?  Did  tho  accused  have  any 

9 

of  the  justification  which  would  bring  their  opera- 

10 

ti^ns  within  those  n-rrow  lirits,  and  oven  if  they 

11 

had  then  in  the  beginning  did  they  us e  ther  '  s  ore- 

12 

texts  for  largo- sc "lo  wars?  The  defense  of  "measures 

13 

short  of  war"  is  valid  only  if  it  can  be  shown  that 

14 

•'ll  tho  necessary  elements  arc  found  to  exist.  To 

15 

avail  themselves  of  this  ’.efense,  tho  accused  rust 

16 

show  that  they  had  justifications  which  would  norrit 

1  / 

ther.  t  take  measures  short  of  war,  that  the  justifi- 

18 

cations  wore  not  used  as  pretexts  for  aggressive  nur- 

| 

19 

20 

poscs,  th^t  they  intended  to  confine  their  hostile1 

21 

acts  within  the  recognized  narrow  limits  and  they 

22 

did  in  fact  so  confinu  th..’-.  The  historical  examples 

a 

23 

cited  by  the  defense  Well  bring  out  this  point.  Some 

24 

of  the  cases  cit,.d.  are  genuine  examples  of  "hostilities 

25 

short  of  war,"  while  others  like  thv  Itallan-Ethiopian 

3  5A-q.  Defense  Surnati on  C,  x,  23-24.  I 
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in  the  present  case  t'  my  ~f  thvj  hostilities  in 
which  Japan  vr  s  engaged.  None  of  Japan's  rets  were 
r  a  sure  s  sh  rt  of  war.  This  cm  ^e  readily  soon  by 
replying  two  sinplo  tests.  First,  did.  tho  accused 
intend  to  confine  their  hostile  acts  within  the 
recognized  narrow  lirits  of  rxr.suros  short  of  war  and 
'id  they  actually  so  confine  thor  or  did  they  wigo  o 
war  in  everything  but  nano?  Did.  tho  accusoc.  have  any 
of  the  justification  which  would  bring  their  opera¬ 
tions  within  those  narrow  lirits,  and  oven  if  they 
had  then  in  the  beginning  did  they  use  then  -  s  pre¬ 
texts  for  large-sc^lo  wars?  The  defense  of  "r.easuros 
short  of  war"  is  valid  only  if  it  can  be  shown  that 
-11  the  necessary  elonents  are  found  to  exist.  To 
,'vr.il  thi.r.s  .Ives  of  this  defense,  the  accused  r  ust 
show  that  they  had  justifications  which  would  nerrit 
ther.  t  take  reasurcs  short  of  war,  that  tho  Justifi¬ 
cations  were  not  used  as  pretexts  for  aggressive  nur- 
poges,  thot  they  intended  to  confine  their  hostile 
acts  within  the  recognized  narrow  lirits  and  they 

did  in  fact  so  confine  th-r.  The  historical  cxanples 

a 

cited  by  the  defense  Well  bring  out  this  point.  Sono 
of  the  cases  cited  are  genuine  examples  of  "hostilities 

short  of  war,"  while  others  like  the  Italian-Lthioninn 

1 

3  5A-q,  Defense  Sumqtlon  C,  p:.  23-24. _ 
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v'nr  of  1935  \;cre  obviously  not.  The  hostilities 
cone uc ted  by  the  accused  prior  to  the  Pacific  Y’ar 
rent  none  of  these  tests.  They  do  meet  the  test 
f  r  an  undeclared  war  which  the  defense  thenselves 
h've  laid  down. 

36.  rrith  resnoct  to  the  crires  charged  to 
h.-ve  teen  corn  it  ted  against  Franco  and  Thailand,  the 
defense  plead  subsequent  condonation  and  ratification. 
This  is  wholly  n  'Vel  in  the  doctrine  of  the  criminal 
law.  It  is  wh'lly  unknown  in  the  domestic  criminal 
law,  one  of  the  acknowledged  sources  of  international 
law.  The  action  of  the  aggrieved  p-rty  cannot  change 
an  act  which  was  criminal  at  thu  tire  of  its  cor.ris- 
sion  into  a  lawful  act.  A  crime  coni  itted  against  a 
person  is  n-  t  only  an  offense  against  the  norson 
ag-inst  whon  it  is  conrittud  but  is  also  an  offense 
a. grins  *he  state.  The  state  alone  ray  condone  or 
ratify  the  offense  against  it.  If  I  an  assaulted  by 
another,  I  nay  amicably  and  of  ry  own  free  will  settle 
the  natter  with  hir.  and  release  him  of  all  civil 
liability  to  no.  ’hat  I  do,  however,  has  no  effect 
unon  the  right  of  cho  state  to  prosecute  hir  for  the 
criminal  act  committed.  Likewise  subsequent  condona¬ 
tion  or  ratification  by  the  aggrieved  party  cannot 
3  5A-b.  Oppenholm,  Vol.  II,  pn.  129-30* _ 
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change*  an  act  of  aggressive  war,  an  international 
crine,  into  «  noncririnnl  act*  Evv.n  if  such  condo¬ 
nation  or  ratification  could  alter  the  nature  of  the 
~ot,  the  evidence  in  the  caso  shavs  overwholr.ingly 
that  the  ratifications  and  condonations  relied  unon 
vert;  obtained  under  dur*.ss  and  are  therefore  void. 
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37.  In  addition  to  its  raj or  legal  contentions 
on  the  question  of  aggressive  v/r r  the  defense  has 
raised  a  large  nurber  of  technicalities ,  post  of 
which  are  patently  of  no  validity .  The  attacks  container 
on  the  specific  counts  of  the  Indictment  are  based 
upon  a  degree  f  technicality  without  substance  which 
c-n  be  found  in  r.oc'ern  tines  in  few,  if  any,  of  the 
known  modern  systems  of  criminal  1  a.v/ •  The  c orison  sense 
test  of  a.  count  in  a.  criminal  indictment  the  test 
which  I'ust  and  should  be  applied  in  International  Law  -- 
is  does  the  count  fairly  inform  the  accused  with  what 
he  is  charged  so  that  he  ray  adequately  defend  himself. 
The  defense  d.o  not  clair.  that  the  counts  of  the 
Indictment  did.  not  fully  inform  the  accused  of  the 
charge  against  hi c.  On  the  contrary  they  complain 
that  the  counts  set  forth  too  much.  A  count  enn  never 
f.-ii  bee  se  it  states  too  much.  So  long  as  all  the 
essential  elements  of  a  crine  arc  charged,  and  proved, 
it  is  irneterial  that  other  elements  are  alleged  or 
proved..  In  any  event  such  r;iatters  roust  be  raised 
before  plea  or  trial.  As  to  many  of  the  matters  charge^. , 
no  such  application  was  made  and  such  applications 
as  were  made  were  rejected  by  the  Tribunal.  There  is 
likewise  no  foundation  in  lav  for  the  contention  that 
the  counts  alleging  that  wars  were  both  aggressive  and 


48,307 


\ 

& 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2-1 
25 


in  breach  of  treaties,  etc.,  c-n  be  sustained  only 
if  b'th  allegations  rre  proved.  Either  would  be 
sufficient.  Since  the  same  frets  establish  both, 
it  would  hove  been  only  sheer  wasteful  duplication  to 
st^te  b '‘th  separately  with  no  practical  benefit 
resulting  to  the  defendants.  Moreover,  the  question 
is  entirely  ecrfierric  since,  in  fret,  both  allegations 
have  been  proved  under  all  the  evidence  in  the  case. 

Mth  respect  to  the  contentions  nude  as  to  the  counts 
with  reference  to  the  wars  against  India,  the  Philippines, 
and  the  Mongolian  Peoples  Republic,  these  seise 
contentions  were  raised  in  the  original  notions  to 
disriss  and  rejected  by  the  Tribunal.  The  position 
of  the  prosecution  was  then  stated  and  nocc.  not  be 

repeated  here. 

36.  The  technicalities  of  lew  raised  by 
the  cSefe  *  often  enter  into  the  realm  nf  pure  casuistry. 
For  ex ample,  the  argument  in  connection  with  the  c-  unts 
51  «n d  52  th' t  hostilities  cannot  occur  during  r 
ti. e  of  pe-ce  and  constitute  a  war  of  aggression  is 
solely  based  on  this  type  of  reasoning.  If  two  nations 
rre  at  peace  and  if  one  of  them  attacks  the  other  without 

i  warning,  the  attack  is  made  upon  a  nation  with  which 

i  3^!  Defense  surration  C.  pp.  59-60. 
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the  attacker  is  at  peace.  At  the  s arc  tire  everyone 
;.ust  ad’  it  the  attack  is  rn  act  oi  war  ^nd  that  a 
state  cf  v;rr  simultaneously  cores  into  existence. 

If  the  purpose  is  regressive,  it  is  an  act  ~f  aggressive 
wor,  and  the  war  that  thereupon  cores  into  being  is  a 
war  of  aggression.  There  is  therefore  no  inconsistency 
~r  fallacy  in  the  prosecution  contention.  The  only 
fallacy  is  that  of  the  defense  in  attempting  to  give 
to  the  descriptive  term  "then  at  peace"  a  meaning  it 
~e-s  net  possess. 

39.  On  the  question  of  ruruer  the  defense 
accept  the  prosecution’s  definition  with  the  "gr-^ve 
qualifier tion"  thrt  rn  illegal  killing  is  not  necessarily 
murder  even  in  Great  Britain  or  the  United  States. 

This  is  of  course  no  qualification  since  the  only 
killings  vihich  are  not  deemed  murder  in  those  countries 
are  thos  uoat  are  unintentional  end  the  prosecution’s 
definition  that  murder  is  the  intentional  killing  f  a 
human  being  without  leg«l  justification  takes  care  of 

the  so-called  qualif ication. 

40.  There  seems  to  exist  some  confusion  in 

the  minds  of  the  defense  on  the  ouestion  of  murder  in 
this  case.  The  Indictment  deals  with  tv/o  categories 
of  murder*  (l)  those  murder  counts  with  which  the 
aggressive  or  unlawful  nature  ol  the  war  have  nothing 
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tn  C'O,  and  (2)  those  in  which  t  murder  is  the  result 
of  the  aggression.  (In  dividing,  for  purposes  of 
analysis,  the  murder  counts  into  these  two  categories, 

17©  do  net  desire  to  leave  the  impression  thrt  a  particular 
murder  charged  ray  not  fall  within  tne  purview  of 
both  categories.)  The  first  cl*ss  is  mede  up  of  the 
r.urd&rs  corn  itted  against  prisoners  of  war  and  civilian 
internees,  those  covered  by  Sections  5b  and  c  of  the 
Charter.  The  aggressive  nature  of  the  war  is  completely 
i  material  in  this  category.  If  such  murders  take 
place  even  in  a  lawful  war  ol  self-defense,  belligerency 
is  no  defense  and  these  killings  are  punished  as  murder. 
Persons  gailty  of  such  crii  es  can  be  tried  by  either 
the  offending  country  itself  >r  by  a  military  commission 
of  the  country  of  the  victim.  Since  the  crime  is  a 
violation  of  international  lav/,  it  is  an  international 
1  crime  and  y  be  tri*  d  as  such  by  an  international 
tribunal. 

41.  The  second  category  of  murders  includes 

all  killings  committed  during  the  course  ol  an  aggressive 

war  wherever  they  may  take  place,  whether  in  combat, 

in  the  prisoner  of  war  camp  or  in  the  civilian  internment 

camp.  The  prosecution  contention  with  respect  to  this 
I  1 

category  of  murders  is  not  at  all  complicated.  It  is 
the  simple  fact  that  pggressive  war  is  murder.  Intentiono 
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killing  is  *n  integral  pert  of  v.t r.  In  any  war  it  is 
the.  intention  the  parties  th?  t  certain  unspecified 
rerbers  <f  the  armed  forces  of  the  opposing  side  should 
bo  killed.  This  intention  takes  effect  when  the  actual 
killing  takes  place.  There  is,  therefore,  an 
intentional  killing.  Such  a  killing  is  murder  unless 
there  is  a  legal  justification.  The  only  legal 
justifications  art  self-defense  or  belligerency.  In 
on  aggressive  war  there  can  be  no  justification  of 
self-defense,  at  least  for  those  who  plan,  prepare, 
initiate  and  direct  the  war.  Neither  is  belligerency 
a  legal  justification  in  that  case.  We  have  already 
seen  that  belligerency  is  not  e  justification  for  all 
murders  committed  during  a  war.  It  is  not  a  defense 
to  the  killing  of  prisoners  of  v/nr.  It  is  likewise 
not  a  defense  to  killing  in  combat  unless  it  is  a 
lawful  b-  .-gerency.  There  can  be  no  lawful  belligerency 
if  the  war  is  not  lawful.  An  aggressive  war  is  not 
lawful,  it  is  itself  a  crime.  A  war  in  violation  of 
treaties  and  other  obligations  is  likewise  not  a 
lawful  war.  There  is  therefore  no  lawful  belligerency. 
All  killings  corritted  during  the  course  of  an 
aggressive  war  con  itted  durinr  an  illegal  war  and 
being  without  justification  are  murders.  These  ruroers 
being  violations  of  international  law  are  justiciable 
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before  an  International  Tribunal.  | 

1 

42.  In  accordance  viith  the  basic  philosophy 

2 

expressed  at  the  very  outset  of  their  argument,  the 

3 

defense  summarily  dispose  of  treaties,  conventions 

< 

and  assurances  as  matters  of  no  account.  Treaties 

J 

A 

are  not  law;  they  impose  no  obligations;  they  do  not 

7 

mean  what  they  say;  and  any  party  to  them  can  at  will 

8 

nullify  them.  This  is,  of  course,  nihilism  at  its 

9 

worst.  We  cannot  subscribe  to  the  defense  doctrine 

10 

that  treaties  are  worthless  scraps  of  paper,  pious 

11 

expressions  of  good  will  and  mere  fraudulent  gestures. 

12 

Treaties  are  solemn  acts  of  government  and  are  meant 

13 

to  have  significance  nr.d  force,  toe  cannot  assume 

14 

that  states  enter  Into  them  with  tongue  in  cheek,  neithei 

1 

15 

Intending  themselves  to  obey  their  mandates  nor  expectin. 

f 

t 

16 

others  to  obey  them.  This  philosophy  with  respect  to 

17 

treaties  s  a  natural  corollary  of  the  defense  aoctrine 

18 

that  war  is  inevitable  and  necessary.  We  have  rejected 

1 

19 

the  basic  philosophy  and  we  likewise  must  reject  the 

1 

20 

corollary  that  flows  from  it.  The  defense  propositions 

21 

are  supported  by  no  one,  least  of  all  by  the  authorities 

they  cite  in  justification  of  it. 

2.$ 

* YA 

43.  The  proposition  that  treaties  are  not 

25 

law  but  are  only  sources  of  law  is  both  misleading 

and  inaccurate.  Treaties  are  both  law  and  a  source 

) 

, 
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before  an  International  Tribunal. 

42.  In  accordance  v/ith  the  basic  philosophy 

expressed  at  the  very  outset  of  their  argument,  the 
defense  summarily  dispose  of  treaties,  conventions 
and  assurances  as  matters  of  no  account.  Treaties 
ere  not  law;  they  impose  no  obligations;  they  do  not 
mean  what  they  say;  and  any  party  to  them  can  at  will 
nullify  them.  This  is,  of  course,  nihilism  at  its 
worst.  We  cannot  subscribe  to  the  defense  doctrine 
that  treaties  are  worthless  scraps  of  paper,  pious 
expressions  of  good  will  and  mere  fraudulent  gestures. 
Treaties  are  solemn  acts  of  government  and  are  meant 
to  have  significance  and  force.  We  cannot  assume 
that  states  enter  into  them  with  tongue  in  cheek,  neither 
intending  themselves  to  obey  their  mandates  nor  expecting 
others  to  obey  them.  This  philosophy  with  respect  to 
treaties  a  a  natural  corollary  of  the  defense  doctrine 
that  war  is  inevitable  and  necessary.  We  have  rejected  j 
the  basic  philosophy  and  we  likewise  must  reject  the  ; 
corollary  that  flows  from  it.  The  defense  propositions 
ere  supported  by  no  one,  least  of  all  by  the  authorities 

they  cite  in  justification  of  it. 

43.  The  proposition  that  treaties  are  not 

law  but  are  only  sources  of  law  Is  both  misleading 

and  inaccurate.  Treaties  are  both  law  and  a  source  ! 
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of  lew.  As  betv.een  the  prrties  signatory  to  a  treaty, 
the  tre-ty  is  law  and  not  a  source  of  law.  It  imposes 
an  obligation  which  binds  the  parties.  The  courts 
of  every  civilized  nation  so  regard  them  and  enforce 
there  in  matters  coning  before  their,  involving  their 
application  and  enforcement.  The  Constitution  of  the 
United  States  expressly  provides  that  treaties  are 
part  of  the  supreme  law  of  the  land.  As  between  the 
parties  the  treaty  imposes  a  binding  obligation  even 
though  it  is  a  departure  from  the  existing  customary 
law.  Assuming  that  the  customary  law  of  warfare  did 
not  require  the  humane  treatment  of  prisoners  of  war, 
if  countries  A  and  B  enter  into  a  treaty  requiring 
that  prisoners  of  war  be  treated  humanely,  then  the 
obligations  of  A  and  B  are  determined  not  by  the 
ancient  customary  law  but  by  the  treaty.  Of  course, 
the  tree*  ,s  not  binding  low  on  parties  not  signatory  j 
to  the  treaty.  However,  at  the  same  time,  a  treaty 
which  is  binding  law  on  the  parties  signatory  may 
be  evidence  as  to  the  existence  of  a  general  principle 
of  international  law  which  is  binding  cn  all  nations.  ; 
In  this  capacity  a  treaty  is  a  source  of  the  law. 

The  defense  entirely  overlook  this  vital  dual  character 
of  a  treaty.  They  treat  it  only  in  its  character  as  a 
43a.  Oppenheim,  Vol.  1,  pp.  27  and  794. 
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source  of  the  lav;  and  would  have  us  forget  that  it 
is  lew  binding  upon  its  signatories.  It  is  interesting 
to  note  th^t  all  their  citations  from  the  authorities 
are  with  reference  to  treaties  as  a  source  of  the 
Ipw  and  not  one  of  them  deals  with  the  problem  of 
treaties  as  laws  binding  upon  the  parties  signatory. 

44.  Treaties  have  been  used  in  both  capacities 
in  this  trial.  In  order  to  ascertain  the  existence 
or  non-existence  of  a  principle  of  international  law, 
they  have  been  used  as  a  source  of  the  law.  When, 
used  in  this  capacity  the  prosecution  has  recognized 
that  they  are  not  the  only  source  of  the  law.  However, 
the  prosecution  does  contend  that  they  are  the  best 
source  as  one  of  the  authorities  cited  by  the  defense 
states  "their  true  character  can  generally  be  appreciated 
they  ai*e  strong,  concrete  facts  easily  seized  ond 
easily  ur "  stood."8  However,  where  in  the  case  the 
matter  dealt  with  is  a  specific  violation  by  Japan  of 
a  specific  treaty  to  which  Japan  is  a  party  signatory, 
we  are  not  concerned  with  that  treaty  as  a  source  of 
international  law  but  are  concerned  with  it  as  a  law 
and  obligation  binding  upon  a  party  signatory. 

45.  The  defense  assert  that  treaties  are 
only  contractual.  It  is  admitted  that  treaties  are 
contractual  in  origin.  They  may  and  do  create  rules 
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of  conduct  -^ncs  legal  obligations,  the  non-obscrvrnce 
of  which  may  be  a  crime.  This  is  even  true  in  domestic 
law.  If  one  who  does  not  stand  in  lfl£o  p?;  rent.is.  to 
y>  child  undertakes  by  contract  the  care  of  a  child, 
that  person  is  criminally  liable  for  the  death  of  that 
child  if  he  fails  to  give  it  the  necessary  care  and 
it  dies  ns  the  result  of  such  failure.  With  respect 
to  assurances,  the  defense  dismisses  them  as  being 
made  without  consideration.  It  is  amusing,  in  light 
of  the  defense  charge  that  the  prosecution  is 
imposing  Anglo-American  law  upon  the  Tribunal,  to  have 
the  defense  plead  lack  of  consideration,  a  doctrine 
which  is  entirely  peculiar  to  the  Anglo-American  law, 
particularly  in  view  of  the  fact  that  in  recent  years 
Anglo-American  courts  hove  made  large  inroads  into  the 
doctrine.  Assurances  ere  solemn  commitments  of  one 
nation  tc  ..other.  The  giving  of  them  or  the  refusal 
to  give  them  often  is  the  basis  upon  which  another 
nation  acts  or  fails  to  act  in  a  given  situation. 

46.  The  defense  nssert  that  n  trertv  may 
cease  to  be  effective  and  allege  two  grounds  to  support 
it.  First,  if  o  treaty  is  violated  in  a  stipulation 
Y'hieh  Is  material  to  a  main  object,  the  violation 
liberates  the  party  other  than  that  committing  the 
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breach  from  the  obligations  of  the  treaty.  It 

should  be  noted  th^t  the  breech  does  not  make  the 

treaty  absolutely  void.  If  it  did,  neither  the  violator 

nor  the  other  party  would  be  bound  by  it.  Yet  the 

rule  states  th-t  the  violator  is  still  bound.  The 

treaty  is  therefore  only  voidable.  In  other  v/ords  the 

offended  party  has  the  election  to  determine  whether 

the  treaty  shall  continue  in  force  or  not.  In  order 

to  show  that  n  treaty  was  abrogated  under  this  rule, 

it  would  have  to  be  shown  that  the  offended  party  had 

made  such  ran  election  either  by  word  or  by  act. 

Second,  it  is  contended  that  under  the  doctrine  of 

sic  stantibus  a  state  is  released  from  its  treaty 

obligations  by  reason  of  an  essential  change  of  the 

circumstances  under  which  the  treaty  v-as  concluded. 

Here  again  the  rescission  of  the  treaty  is  not  automatic , 

Westlake,  .^on  whom  the  defense  relies,  does  not  state  ^ 

that  the  treaty  is  rescinded  but  that  it  is  rescindnblc. 

• 

In  other  words  n  change  in  circumstances  will  permit 
the  parties  to  rescind  if  they  so  desire.  In  alleging 
a  rescission,  where  no  formal  action  has  been  taken 
by  the  parties,  the  burden  rests  upon  the  party  claiming 
there  has  been  a  rescission  to  show  both  that  the 
circumstances  have  changed  and  that  the  parties  treated  j 
46a.  Westlake,  International  Law,  2nd  Ed.,  p.  295-6. 
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breach  from  the  obligations  of  the  treaty.  It 
should  be  noted  th^t  the  breech  does  not  make  the 
treaty  absolutely  void.  If  it  did,  neither  the  violator 
nor  the  other  party  would  be  bound  by  it.  Yet  the 
rule  states  th-t  the  violator  is  still  bound.  The 
treaty  is  therefore  only  voidable.  In  other  words  the 
offended  party  has  the  election  to  determine  whether 
the  treaty  shell  continue  in  force  or  not.  In  order 
to  show  that  o  treaty  was  abrogated  under  this  rule, 
it  would  have  to  be  shown  that  the  offended  party  had 
made  such  nn  election  either  by  word  or  by  act. 

Second,  it  is  contended  that  under  the  doctrine  of 
Sic  at.nntibus  o  state  is  released  from  its  treaty 
obligations  by  reason  of  nn  essential  change  of  the 
circumstances  under  which  the  treaty  was  concluded. 

Here  again  the  rescission  of  the  treaty  is  not  automatic , 
Westlake.  .,on  whom  the  defense  relies,  does  not  state  ^ 
that  the  treaty  is  rescinded  but  that  it  is  rescindnble. 
In  other  words  a  change  in  circumstances  will  permit 
the  parties  to  rescind  if  they  so  desire.  In  alleging 
a  rescission,  where  no  formal  action  has  been  taken 
by  the  parties,  the  burden  rests  upon  the  party  claiming 
there  has  been  a  rescission  to  show  both  that  the 
circumstances  have  changed  and  that  the  parties  treated 
46a.  Westlake,  International  Law,  2nd  Ed.,  p.  295-6. 
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the  treaty  ns  rescinded* 

47.  The  defense  argue  that  the  rule  of  s 

tnntihn,  applies  to  the  Nine-Power  Treaty.  Assuming 

•  n  ^  ^  m  ■?  4* 


**t  the  conditions  had  changed  which  would  permit 
,  rescissicn  of  the  treaty,  a  fact  which  the  prosecution 
<  enlcs,  there  is  n,  evidence  that  the  treaty  was  ever 
oscinded.  The  fact  is  that  the  evidence  shows  that 
•!hen  the  United  States  asked  Japan  whether  it  was 
jlsposed  to  get  rid  of  the  Washington  Treaties,  Japan 
replied  that  it  was  not  disposed  to  denounce  and  abroga  e 
them/  Under  such  circumstances  one  can  hardly  els  m 

that  the  trerty  v:ss  rescinded. 

48.  The  defense  likewise  contend  that  Hague 

Convention  III  was  inapplicable  because  of  both 
these  rules.  In  this  instance  violation  by  the  parties 

is  alleged  as  the  change  in  circumstances  so  that  the 

v/Virt  is  the  evidence 
two  rules  -  e  in  effect  the  same.  What 

that  the  parties  violated  the  treaty?  In  the  firs 

place  they  point  out  certain  acts  of  Japan,  Germany 

end  Italy.  Hcwever,  these  ere  the  states  whos  | 

.  ,  .  -  charges.  The  argument  is  that 

ore  the  subject  of  the  enarge,.. 

Jrr  if  he  breaks  the  lav.-  often  enough  can 
a  law-breaker,  if  nc  . 

thereby  change  it  or  interpret  it  to  suit  his  conven 
Wo  may  well  ask  the  same  puestion  posed  by  the  British 

47a.  Ex.  937,  T.  9395,  9401-2. 
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prosecutor  at  Nuernberg— "Since  when  h^s  the  civilized 
world  accepted  the  principle  that  the  temporary 
impunity  ol  the  criminal  not  only  deprives  the  lav.' 
of  its  binding  force  but  legalizes  his  crime?"  In 
the  second  place  they  allege  that  it  was  broken  by 
the  United  States,  Great  Britain  *nd  by  the  Soviet 
Union  in  1929.  In  nil  of  these  cases  the  matter  is 
in  dispute  and  has  never  been  octermined  by  any 
international  body.  The  Tribunal  would  have  to  investigate 
these  matters  in  detail,  which  it  has  no  jurisdiction 
to  do,  before  they  could  be  used  either  as  an  inter¬ 
pretation  or  reason  lor  disregarding  the  Convention. 

Third,  they  allege  an  action  by  a  nation -which  was 
condemned  by  the  League  of  Notions  for  that  action. 

This  would  tend  to  shov/  that  the  general  consensus 
of  opinion  treated  the  Convention  as  obligatory^  Lastly, 
they  alle"  the  action  of  the  Soviet  Union  in  1945* 
where  the  evidence  shows  notice  wps  given  although  it 
is  alleged  that  it  did  not  reach  Tokyo.  This  could 
not  in  any  case  affect  the  lav/  in  1941.  The  defense 
contention  therefore  fails  in  all  respects. 

49.  With  respect  to  Hague  Convention  III 
the  defense  assert  thnt  it  imposes  no  rule,  the  breach 
of  which  could  constitute  a  crime.  To  reach  this 
result  they  must  find  an  ambiguity  in  the  Convention. 
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This  they  are  able  to  do  only  by  amending  the  official 

English  translation,  which  hns  existed  for  forty 

yeprs,  by  changing  the  word  "must"  to  "ought"  although 

complaining  bitterly  because  the  prosecution  has  used 

the  word  "shall"  in  one  instance  in  a  paraphrase. 

This  can  be  accomplished  only  if  the  word  "doivent" 

in  the  French  text  can  be  giv^n  an  hortatory  meaning 

instead  of  an  obligatory  one.  It  is  respectfully 

submitted  that  the  use  of  the  word  "doivent,"  the 

present  indicative  carries  only  the  imperative-  meaning 

of  obligation  contained  in  the  English  word  "must. 

If  the  hortatory  meaning  of  "ought"  had  been  intended 

the  proper  word  in  the  French  text  would  be  "devraiont." 

The  imperative  "must"  is  the  official  translation, 

however,  in  the  official  report  of  the  Hague  Conference 

leader  rnd  Reporter,  Louis  Renault,  as  stated  in  RppojAa 

t.n  the  Hague  Conferences  of  1899  ?nd  19 02  (1917)  502. 

By  this  verb  the  forty- five  participating  nations 

have  made  Hague  III  r  categorical  imperative,  a  * 

definite  command,  creating  a  legal  duty  and  obligation. 

Furthermore,  Article  3  provides  that  "Article  I  shall 

take  effect  in  case  of  war  between  two  or  more  of  the 

49 r .  Oppenheim.  Tnt.rrna tlona.l  L.^w  ( 5th  Ed.  ^4)  Vol.  II, 
Section  9 £,  first  sentence:  Her shey,  Essentials  of 
International  Public  Law  (1939)  562. 
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Contacting  Powers. "b  If  there  v;cre  no  obligation 
under  the  first  article,  the  third  article  bccoiros 
meaningless.  If  there  wore  nny  ambiguity  in  the  •  oroing 
of  Article  1,  it  is  completely  removed  by  the  plain 


meaning  of  Article  3. 

49-A.  The  defense  further  attack  t  ■ 

language  of  Hague  III  by  calling  it  merely  "a  statement 
of  policy"  which  "did  not  seriously  effect  the  previous 
Ipv:."  In  citing  Westlake  for  this  proposition  the 
defense  overlooked  the  fact  that  Westlake  subscribed 
to  the  view  of  Grotius  that  international  law,  even 
prior  to  Hague  III,  required  a  declaration  of  war  before 
commencing  hostilities.  Other  authorities  held  that 
Hague  III  changed  existing  law  and  therefore  was  "a 
real  piece  of  international  legislation."  Westlake's 
statement  therefore  does  not  support  the  defensr  view 
that  a  declaration  of  war  is  not  necessary  under  the 


low.  The  defense  erroneously  attack  Hague  III  also 
by  stating  that  the  purposes  or  functions  underlying 


Hague  III  did  not  apply  to  the  Pearl  Harbor  attack. 

The  defense  overlooked,  however,  the  reason  stated 
by  Grotius  for  requiring  a  declaration  of  war,  namely, 

Law  (1908)  50,  at  p.  60. 
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legislation  demands  full  respect  ns  existing  lav  until 
it  is  legally  denounced  or  abrogated  by  the  governments 
rnd  peoples  v/ho  made  it  their  lmv.  Defense  counsel, 
in  condemning  the  surprise  nttrek  aspects  oi  the  Treaty, 
overlook  the  fact  thpt  probnbly  the  greatest  signixiemee 
of  Hnguo  III  is  in  its  governmental,  leg-1,  procedural 
nrd  popular  attributes,  rather  than  in  its  opera tionrl 
provisions  for  armed  hostilities.  In  other  words, 
the  defendants  violated  Hague  III  at  Tokyo  and  many 
other  places  in  addition  to  Pearl  Harbor,  and  against 
their  own  Japanese  people  ns  veil  ns  other  peoples. 

50.  At  thi s  late  stage  the  defense  raises 
the  point  that  Hague  Convention  IV  is  not  binding  by 
reason  of  Article  2,  the  "general  non-participation 
clause,"  and  the  fact  that  Italy,  Greece,  Bulgaria, 
Yugoslavia  and  several  unspecified  Lotion  American 
states  did  not  ratify  it.  If  by  this  argument,  the 
defense  is  contending  that  Japan  was  not  bound  to  obey 
the  rules  of  warfare  v/ith  respect  to  the  treatment  of 
prisoners  of  war  and  civilian  internees,  then  its 
argument  is  wholly  untenable  for  many  reasons.  In  the 
first  pln.ae  no  such  contention  v;as  raised  by  the  accused 
or  anyone  on  behalf  of  Jnpan  during  the  progress  of 
the  war,  though  they  hrd  every  opportunity  of  knowing 
these  facts.  If  they  did  not  consider  themselves  bound 
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Dy  the  Convention  they  should  have  srid  so.  In 
2  the  second  piece,  Article  4  provides: 

^  "The  present  Convention,  duly  ratified,  shall 

4  is  between  the  Contracting  Powers,  be  substituted  lor 
the  Convention  of  the  29th  July,  1899,  respecting  the 
pv/s  and  Customs  of  V'ar  on  Land, 

"The  Convention  of  1899  remains  in  force  os 
je  tween  the  Pov/ers  which  signed  It,  and  which  do  not 
,lso  ratify  the  present  Convention." 

It^ly,  Greece,  Bulgaria  end  the  stntcs  which 
ormed  Yugoslavia  as  well  ns  Germany,  Belgium,  France, 
irent  Britain,  the  Netherlands,  Siam,  Portugal,  Russia, 
the  United  States  and  Japan  and  others  all  ratified 
the  Convention  of  1899."  While  the  1899  Convention 
Iocs  not  contain  the  preamble  and  compensation  clause 
Df  Hague  IV,  the  annexed  regulations  arc  the  same  with 
r?  few  minor  verbal  alterations  which  are  of  no  material 
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importance.  Third,  the  powers  expressly  stated  that 

their  purpose  in  Hague  Convention  IV  was  to  1  revise. 

the  general  laws  and  customs  of  war,  either  with  a  view 

to  defining  them  with  greater  precision  or  to  confining 

them  within  such  limits  as  would  mitigate  their  severity 

as  far  os  possible."  Is  it  the  defense  contention 

^Oa.  Mallov.  Treaties  etc.  between  the  United  States 
and  Other  Powers,  Vol.  II,  pp.  2042-57. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


ps  it  seems  to  be,  thrt  it  was  the  intent i  on  of  the 
drafters  of  the  Convention  thrt  the  laws  me  customs 
of  v/ar  p.s  they  hpd  theretofore  existed  should  be 
completely  abolished?  The  care  which  these  drafters 
took  to  preserve  the  Convention  of  1899  with  respect 
to  the  powers  who  did  not  rntiiy  the  new  Convention 
would  indicate  to  the  contrary.  Is  it  to  be  even 
imrgined  thrt  r  group  which  wrs  interested  in  greater 
precision  and  mitigation  of  severity  intended  to 
leave  the  situation  worse  thm  it  found  it?  If  Hague 
Convention  IV  is  itself  not  binding,  the  customary 
lrv/s  and  customs  of  v.nr  are  binding  and  Hague  IV  is  in 
itself  evidence  of  what  those  customary  laws  and  customs 
had  cone  to  be  by  the  tire  of  the  events  of  this  case. 
This  is  the  view  taken  at  Nuernberg.  Finally,  Japan 
did  accept  the  Geneva  Convention  of  1929  mutatis  mutandis. 

a  matter  which  has  been  fully  discussed  by  the 
prosecution. 


90b.  Nuernberg  Judgment,  p.  83. 
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yL,  'Vh~r.  th"'y  cone  to  their  srcti-n  ",n  t^e 
I^yj  '-p  c~nsr iracy,  the  defense  exhibit  -  gr'  "t  d<,  -1 
« f  c-nfusi~n  of  thought  and  nn  utter  nisconcr*  ti  'r. 
of  the  lrr;  rf  c-nsT  irnev  and  tho  rr  seoutin’s 
contentions  vith  rcsrect  thereto  The  T r-secuti  n 
has  n~t  contended  f^r  the  ny ylic^ti'n  of  the  angle - 
^rorlc-n  rules  os  t'  tho  sc^i  o  -~f  c-nsy  iracy.  The 
rrosocuti'n  c-ntends  -nd  hos  de-.-nstr-tod  that  tho  o 
offense  of  c^nsT iracy  is  recognized  by  tho  la1./  f 
nil  civilized  notions.  It  rrc^niz-s  that  tho  sc^rc 
of  the  ^ntters  nhich  nay  bo  tho  objects  "f  a  cri  ’in- 
r.l  Consrirocv  is  rid-r  in  s  re  countries  than  in  rthors. 

Hor/ovor ,  for  the  rurr-ses  "f  this  cnso  lt;  is  n  nrC” 
oggarv  t-  extend  that  score  bey-nd  the  vorv  narrowest 
rrhich  is  recognized  by  every  country  —  a  const irncy 
against  the  roaco  -nd  securitv  -f  tho  state.  Bring 
e  general  rule  recognized  bv  all  civilized  n^ti-ns, 
it  is  at  tho  sa.no  ti-o  a  y.rinciTle  of  intern- ti  nol 
lav;.  /.  c-nsr  iracy  against  tho  force  and  security 
of  the  f.arily  of  nations  (the  international  corn  unity) 
is  thoref-re  on  international  crine.  a  ensr iracy  to 
v/ngo  a  vmr  ~f  aggressin  r  •*»  v»ar  in  vi  lati'n  "f 
trrnti' s  is  a  c^nsT-iracy  against  the  t  ace  and 


security  -f  the  internati'n-1  c— -unity,  further 


»  1  rw  v-i  "T^nld 
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be  nnrly  justified  in  holding  that  since  a  c^ns’-ir'cy 
f -r  the  taking  'f  hu~an  lif''  is  recognized  ns  n  crine 
bv  n^st  n^tiT.s,  such  a  c~nsT  irncy  is  likewise  a  crine 
in  international  law  and  that  n  c-nsrir-cy  to  "/age 
aggressive  war  "’as  pIs''  a  crine  because  it  is  a 
ccns” iracy  t'  tav0  hunnn  life.  The  correlation  of  the 
donestic  crine  rf  c-nsfiraev  against  the  fence  and 
erder  of  the  state  and  the  international  crinc  of 
crnsr iraev  to  wage  agprossive  war  is  w  suforficinl 
analogy.  They  are  exact  counterparts  ~-t  °ach  other 
within  their  resrective  fields.  fn  the  contrary,  it 
is  sur erf icial  fir  the  defense  to  contend  that  since 
these  nen  acted  for  v,hat  they  believed  to  be  the 
highest  good  of  JaTan,  that  it  is  heinous  t  liken 
their  acti  ns  to  treason.  Motive  does  not  enter  int^ 
the  natter  in  any  way  whatsoever.  Many  nen  wh*  have 
coni-ittod  treas-n,  the  sui reno  crine  against  the 
security  of  the  state,  have  done  so  firrly  believing 
that  what  they  were  d~inp  was  holy  and  v>as  for  the 
good  ^f  the  state.  Nevertheless  they  have  conritted 
treason  because  thev  are  guilty  r*  having  disturb,  d 
the  reace  “r  security  of  the  state.  -  tives  are  like¬ 
wise  in~ntorial  with  resrect  to  the  international  crine. 
The  real  test  is  -’hethrr,  regardless  f  r'tive,  the 
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accused  intended  to  disturb  the  peace  and  security  of 

the  international  community. 

52.  It  \s  not  without  pood  reason  that  each 

of  the  civilized  nations  of  the  world  have  cone  to  an 
inderendent  conclusion  that  a  conspiracy  against  the 
peace  and  security  of  the  state  is  a  crine.  Usually, 
crimes  against  the  j eace  and  security  of  a  national  . 
state  are  not  the  acts  of  one  individual  and  cannot 
be  carried  out  bv  one  individual  alone,  but  are,  on 
the  contrary,  the  acts  of  several  acting  conjointly 
to  accomplish  the  criminal  purpose.  The  primary 
danger  to  the  peace  and  security  of  the  state  lies 
thercfcro  in  the  joining  or  banding  together  for  the 
criminal  purpose  against  the  peace  and  securitv  of 
the  state.  The  joining  together  of  those  with  similar 
criminal  intent  enhances  the  danger  of  the  successful 
completion  of  the  act  of  treason  or  tho  coup  d'etat 
or  other  acts  apainst  tho  reace  and  security  of  the 
state.  It  is  this  enhancement  o'*  tho  danger  which 
makes  the  joining  together  a  crime  in  itself.  If  this 
be  true  with  resrect  to  crimes  against  peace  and 
security  of  a  nation,  it  is  infinitely  all  the  more 
true  with  respect  to  aggressive  war,  tho  international 
crine.  While  a  crime  against  the  reace  and  security  of 


(’VhcreuT-on,  at  13^5»  a  recess 
rms  taken  until  1400,  after  which  the 
proceedings  were  resumed  as  follows:) 
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MARSHAL  OF  THE  COURT:  The  International 
Military  Tribunal  for  the  Far  Last  is  now  resumed. 

THE  PRESIDENT:  Mr.  Horwitz. 

MR.  HORWITZ:  53*  Conspiracy  does  not, 
therefore,  make  a  crime  of  the-  act  of  meditation 
about  a  crime  as  the  defense  allege.  A  nan  nay 
meditate  all  he  desires  About  a  crime  and  he  will  not 
Je  guilty.  He  may  meditate  alone  or  he  nay  do  it  to¬ 
gether  with  others,  With  others  he  nay  discuss  the 
advisability  or  inadvisability  of  committing  the 
crime  or  its  possibility  or  impossibility.  Go  long 
as  he  .Joes  not  cross  the  line  and  join  and  agree 
with  the  others  to  do  the  crime  he  is  guilty  of  no 
crime.  But  onec-  he  crosses  that  line  and  joins  wit., 
others  in  a  common  undertaking  to  carry  out  the  crim¬ 
inal  act  he  is  a  conspirator  and  the  crime  of  con¬ 
spiracy  has  been  committed.  The  essence  of  the  of¬ 
fense  is  the  joint  agreement,  the  joint  undertaking, 
Whether  or  not  he  has  crossed  the  line  from  rntdita 
tion"  to  joinder  in  an  agreement  or  common  under¬ 
taking  is  of  course  a  question  of  fnct  for  the  trier 
of  the  fact.  This  may  not  always  be  an  easy  question 
to  decide.  It  is  this  fact  which  has  prompted  certain 
American  jurisdictions  to  require  by  statute  that  an 
overt  act  be  shown  in  order  to  establish  a  conspiracy. 
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The  only  purpose  for  which  those  jurisdictions  re¬ 
quire  an  overt  act  to  he  shown  is  to  ensure  that 
there  is  apple  evidence  that  the  line  between  medi¬ 
tation  and  joint  undertaking  has  been  crossed.  Y.e 
need  only  examine  the  nature  of  the  act  reauired 
to  show  that  this  is  the  case.  The  act  required 
does  not  amount  to  the  dignity  of  the  act  required 
to  sustain  a  conviction  for  an  rt tempt  to  commit  a 
crime.  It  is  any  act  which  is  in  furtherance  of  the 
conspiracy.  It  need  not  be  a  criminal  act;  it  need 
not  be  an  illegal  act;  it  need  not  be  an  act  of  any 
importance;  it  need  not  be  performed  by  more  than 
one  of  the  conspirators.  In  the  case  of  a  conspiracy 
to  murder  a  sufficient  overt  act  is  shown  if  it  is 
shown  that  one  of  the  conspirators  has  lawfully  or 
mlr-wfully  purchased  a  revolver.  In  the  case  of  a 
conspiracy  to  rob  a  bank  it  is  su  ficient  to  snow 
that  pursuant  to  the  common  agreement  the  conspirators 
have  provided  themselves  with  a  diagram  of  the  various 
entrances  and  exits  to  the  bank.  In  the  case  of  a  con¬ 
spiracy  to  seize  the  government  of  the  United  States, 
the  requirement  of  an  overt  act  would  be  sufficiently 
fulfilled  by  showing  that  pursuant  to  the  conspiracy 
the  conspirators  had  drafted  a  plan  of  the  V.Tiite 


House  or  were  watching  the  movements  of  the  President 
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or  that  one  of  them  was  making  a  speech.  The  sole 
purpose  of  requiring  the  overt  act  is  to  ensure  that 
there  is  sufficient  evidence  that  a  conspiracy  has 
actually  been  entered  into.  Any  single  one  of  the 
thousands  of  acts  by  any  one  of  these  defendants  or 
by  any  one  of  their  co-conspirators  would  meet  the 
requirements  of  an  overt  act  necessary  to  establish 
a  conspiracy  in  those  Jurisdictions  where  it  is 
required. 

54.  The  defense  next  shift  their  ground  of 
attack  on  the  conspiracy  charges  ar? :  claim  that  the 
conspiracies  are  merged  into  the  substantive  offenses. 
They  allege  that  in  all  jurisdictions  except  the 
Anglo-American  there  is  a  merger  of  the  conspiracy 
into  the  crime  itself  if  the  crime  is  completed  and 
that  there  could  not  then  be  a  separate  conviction 
for  the  conspiracy.  It  should  be  noted  that  the 
Nuernberg  Tribunal  did  not  support  this  contention. 
While  it  did  not  discuss  the  problem,  it  did  convict 
on  t/oth  the  conspiracy  and  the  substantive  counts 
although  it  recognized  that  there  was  sufficient 
identity  between  them  to  allow  for  their  joint  dis¬ 
cussion  by  the  Tribunal.  However,  even  aside  from 
the  Nuernberg  holding,  the  doctrine  of  merger  has  no 
application  in  the  conspiracies  in  the  present 
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proceeding.  Merger  of  one  crime-  into  another  can 
take  place  in  the  law  only  if  the  elements  of  the 
merged  crime  are  all  identical  with  all  oi  some  of 
the  elements  in  the  final  crime.  If  that  Identity 
is  missing  in  any  particular  there  can  be  no  merger. 

In  the  case  of  a  conspiracy  to  commit  a  single 
crime,  it  makes  no  practical  difference  whether  the 
conspiracy  is  said  to  be  merged  in  the  substantive 
crime  when  it  is  committed.  The  same  might  be  said 
with  respect  to  a  conspiracy  to  commit  several  crimes 
where  all  the  several  crimes  are  thereafter  committed. 
But  what  about  the  case  where  the  conspiracy  is  to 
commit  several  crimes  and  not  all  the  planned  crimes 
are  committed?  In  that  event  there  can  be  no  merger. 

If  there  is  a  conspiracy  to  murder  A,  B,  C  and  D  and 
only  A  and  B  are  thereafter  murdered,  there  can  be  no 
merger  of  the  conspiracy  with  the  substantive  crimes. 
Likewise  there  must  be  identity  of  parties  defendant 
in  both  the  conspiracy  and  the  substantive  offense 
before  there  can  be  merger.  In  the  example  given 
above,  if  X  a  party  conspirator  withdraws  from  the 
conspiracy  after  A  and  B  are  killed  and  thereafter 
C  and  D  are  killed  by  the  remaining  conspirators,  there 
can  be  no  merger.  If  therefore  all  the  crimes  charged 
as  the  object  of  the  conspiracy  are  not  charged  as 
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substantive  offenses  or  even  if  they  are  so  charged , 
if  the  Court  finds  that  any  one  of  them  has  not 
been  proved,  or  if  all  the  defendants  charged  in  the 
conspiracy  are  not  charged  with  respect  to  each  of 
the  substantive  counts,  or  if  the  Court  should  find 
for  some  reason  that  one  defendant  guilty  of  the 
conspiracy  was  not  guilty  on  one  of  the  substantive 

counts,  there  can  be  no  merger. 

55.  The  defense  also  attack  the  principle 

that  a  co-conspirator  is  liable  for  the  substantive 
offenses  which  any  of  the  conspirators  commit  on  tne 
ground  that  it  imposes  vicarious  liability.  This  is 
manifestly  unsound.  All  nations  recognize  ohe 
principle  of  co-participation  in  crime  as  laid  down 
in  Article  5  of  the  Charter.  All  nations  recognize 
that  persons  other  than  those  who  commit  an  act  which 
is  a  crime  nay  be  responsible  for  it  and  may  be  con¬ 
victed  of  it.  Persons  who  may  be  so  convicted  are 
convicted  because  they  are  co-participators.  These 
include  instigators,  perpetrators,  organizers,  aiders, 
abettors ,  accessories  before  and  after  the  fact,  in 
short  all  are  accomplices  of  the  person  committing 
the  crime.  To  hold  that  a  conspirator  is  liable  for 
crimes  committed  by  his  co-conspirator  adds  no  new 
element  to  the  universal  rules  of  co-participation. 
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Since  the  essence  of  conspiracy  is  co-participation, 
conspirator  immediately  upon  joining  becomes  a 
jarticipator.  The  moment  a  conspirator  joins  a 
conspiracy,  if  he  takes  no  further  action,  he  be¬ 
comes  an  aider  or  abettor  or  an  accessory  before  the 
fact  to  the  crimes  then  being  contemplated  and  there¬ 
after  committed.  In  other  words  the  conspirator  be¬ 
comes  an  accomplice  to  the  substantive  offenses  as 
soon  as  he  joins  the  conspiracy.  To  state  the  matter 
in  a  different  way,  all  accomplices  are  not  conspira¬ 
tors  but  all  conspirators  are  accomplices.  The  con¬ 
spiracy  rule  of  liability  for  the  substantive  of¬ 
fenses  adds  no  vicarious  liability. 

56.  The  defense  attempt  to  attain  comfort 
from  the  language  of  the  Nuernberg  decision  with  re¬ 
spect  to  conspiracy.  Yet  there  is  nothing  in  the 
conspiracy  before  this  Tribunal  which  does  not  fit 
the  test  laid  down  by  the  Nuernberg  Tribunal.  If 
we  apply  the  materials  that  are  before  this  Court 
to  the  tests  laid  down  by  Nuernberg,  we  find  that 
the  evidence  in  this  case  meets  those  tests  in  every 
respect.  The  conspiracy  is  completely  outlined  in 
its  criminal  purpose.  The  evidence  shoY'S  conclusive¬ 
ly  that  the  criminal  purpose  was  to  wage  aggressive 
wars  against  China,  the  Western  Powers  and  the  Soviet 
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S  Union  and  any  other  nation  for  the  purpose  of  obtain¬ 
ing  domination  and  control  of  East  Asia  and  the  douth 
Seas.  It  is  not  too  far  removed  from  the  time  of 
decision  and  of  action.  The  prosecution  has  not 
attempted,  as  it  might  have,  to  show  that  the  con¬ 
spiracy  was  in  existence  among  certain  of  the  con¬ 
spirators  many  years  before.  It  has  shown  the 
existence  of  the  conspiracy  in  the  period  immediately 
preceding  the  first  aggressive  move  on  September  lo, 
1931.  It  has  shown  that  from  that  time  onward  it 
was  carried  forward  on  an  ever- expanding  scale  until 
the  final  surrender  in  1945.  The  proof  of  criminal 
planning  does  not  rest  on  declarations  of  party 
programs.  It  rests  entirely  on  official  government 
acts,  statements  and  plans.  Continued  planning 
under  a  concrete  plan  to  wage  aggressive  war  as  the 
.bjcctive  was  shown  to  exist  throughout  the  whole 

period  of  the  conspiracy. 

57.  The  defense  at  this  late  stage  attack 

Counts  1  to  5  of  the  Indictment  as  being  faulty.  A 
careful  reading  of  the  Counts  will  immediately  show 
that  the  statement  that  they  charge  nothing  more 
than  a  conspiracy  to  dominate  is  obviously  incorrect. 

A 

Following  the  ex'  .t  language  of  the  Charter  they 
charge,  as  in  the  case  at  Nuernberg,  a  conspiracy 
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;o  wage  declared  or  undeclared  wars  of  aggression  and 
llso  contain  a  statement  of  the  object  of  such  wars. 
Technically,  no  doubt  the  additional  statements  as 
to  the  object  of  the  conspiracy  to  wage  aggressive 
wars  are  unnecessary.  The  charge  is  complete  without 
them.  The  reason  for  inserting  them  was  for  the 
purpose  of  showing  wherein  the  wars  were  aggressive 
by  stating  the  object  and  purpose  of  the  wars,  the 
elements  which  determine  the  aggressive  nature  of 
the  wars.  It  is  of  course  always  open  to  the  Tri¬ 
bunal  to  ignore  as  surplusage  any  words  deemed  by 
them  as  unnecessary  to  the  charge,  if  it  deems  it 
advisable. 

I 

58.  With  respect  to  the  defense  charge 
that  no  common  plan  has  been  shown,  the  prosecution 
has  already  shown  the  existence  of  the  common  plan 
at  some  length  and  in  detail  in  Section  D  to  I, 
inclusive.  We  shall  not  attempt  to  repeat  it  here. 
The  defense  points  out  that  there  are  differences 
between  the  case  here  and  the  case  at  Nuernberg. 
Admittedly,  there  wore  differences.  Conspiracies 
differ  according  to  the  nature  of  the  conspirators 
and  of  the  conspiracy  itself.  But  the  defense  fails 
to  point  out  the  most  significant  difference.  The 
I  conspiracy  in  Germany  was  simple,  bold  and  avowed. 
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f ere  the  conspiracy  is  extremely  complicated  with 
>ny  ramifications  and  is  inextricably  involved  in 
.  ;vcry  event  throughout  the  period  under  discussion. 
4Hcre  it  was  part  of  the  common  plan  to  hide  the 
,  -ornmon  plan.  It  is  the  common  plan  and  design  which 

6  jives  moaning  and  significance  to  every  event,  to 

7  every  act  that  took  place  from  the  moment  Japan's 

8  military  forces  first  moved  into  aggressive  action. 

9  If  one  merely  lists  chronologically  all  the  acts  and 

10  event i  which  go  to  make  up  Japanese  history  from 

"  1928  to  1945,  which  have  been  presented  in  evidence, 

12  the  common  plan  is  at  once  seen  to  run  as  a  giant 

13  thread  through  all  of  them  binding  them  together  into 
one  common  whole.  From  the  beginning  the  original 

15  conspirators  in  the  army  had  one  overall  plan  which 
?  they  continuously  put  into  practice.  They  we.e 
"  strong  enough  from  the  very  beginning  to  force  the 
1#  government  to  acquiesce  and  participate  with  them 
in  every  individual  act.  Failure  to  participate  and 

21  acquiesce  brought  the  downfall  of  the  recalcitrant 

22  cabinet  and  the  installation  of  a  new  one  which 

23  would  participate  at  least  to  the  extent  of  the 

24  portion  of  the  plan  then  being  put  into  effect. 

25  Finally  in  1936  the  conspirators  became  powerful 

I  enough— to- obtain  a s  thtpxic e  f o r _ a  1 1  ow  1  ng_a_? overn- 
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t  ere  the  conspiracy  is  extremely  complicated  vith 
nany  ramifications  and  is  inextricably  Involved  in 
;very  event  thfoughout  the  period  under  discussion. 
Here  it  vus  part  of  the  common  plan  to  hide  the 
jommon  plan.  It  is  the  common  plan  and  design  which 
gives  meaning  and  significance  to  every  event,  to 
every  act  that  took  place  from  the  moment  Japan's 
military  forces  first  moved  into  aggressive  action. 

If  one  merely  lists  chronologically  all  the  acts  and 
event’  which  go  to  make  up  Japanese  history  from 
192C  to  1945,  which  have  been  presented  in  evidence, 
the  common  plan  is  at  once  seen  to  run  as  a  giant 
thread  through  all  of  them  binding  them  together  into 
one  common  whole.  From  the  beginning  the  original 
conspirators  in  the  army  had  one  overall  plan  which 
they  continuously  put  into  practice.  They  we.e 
strong  enough  from  the  very  beginning  to  force  the 
government  to  acquiesce  and  participate  with  them 
ln  every  individual  act.  Failure  to  participate  and 
acquiesce  brought  the  downfall  of  the  recalcitrant 
cabinet  and  the  installation  of  a  new  one  which 
would  participate  at  least  to  the  extent  of  the 
portion  of  the  plan  then  being  put  into  effect. 
Finally  in  1936  the  conspirators  became  powerful 
_onough-  to  ohtain  as  the,  prlag-f or. allowing  a  govern^ 
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nent  to  be  formed,  the  complete  participation  by 
the  government  in  the  conspiracy,  and  the  common 
plan  became  the  national  policy  of  Japan.  This 
policy  was  never  repudiated  by  any  succeeding  cabinet, 
(»  the  contrary  each  and  every  succeeding  government 
carried  the  program  one  step  forward.  Every  event 
of  any  significance  in  Japan  during  the  entire 
period  bore  definite  relation  to  the  common  plan. 
Every  change  of  cabinet  has  been  shown  by  the  evi¬ 
dence  to  have  been  a  concrete  and  planned  step  by 
the  conspirators  in  furtherance  of  their  common  plan. 
The  points  which  the  defense  raise  do  not  show  the 
absence  of  any  common  plan.  They  show  only  that  not 
oil  the  conspirators  are  in  the  dock.  With  this  the 
prosecution  agrees.  It  is,  however,  an  immaterial 
consideration  as  it  is  in  any  criminal  trial. 
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Mr.  Tavenner  will  now  conclude  for  the 
prosecution. 

THE  PRESIDENT:  Mr.  Tavenner. 

MR.  TAVENNER:  If  the  Tribunal  please. 

C.  The  Affirmative  Defenses. 

59.  For  the  most  part  the  defenses  offered 
affirmatively  are  personal  defenses.  However,  there 
is  one  defense  that  has  been  offered  on  behalf  of 
all  the  defendants  which  goes  to  the  existence  of  the 
crime  itself.  This  is  that  all  of  Japan’s  wars  from 
1931  to  1945  were  not  wars  of  aggression  but  were  in 
fact  wars  of  self-defense.  The  proposition  is  stated 
in  many  forms  and  in  various  guises,  but  in  each 
instance  the  basic  underlying  contention  is  self- 
defense. 

60.  The  defense  is  raised  for  the  first 
time  with  respect  to  the  wars  in  China.  The  conten¬ 
tion  is  that  conditions  in  China  were  so  chaotic  and 
unsettled  that  they  had  become  a  menace  to  Japanese 
rights  in  that  portion  of  China  known  as  Manchuria. 
This  contention  both  begins  and  ends  at  this  point 
although  it  is  neither  the  beginning  nor  the  end.  It 
entirely  overlooks  the  fact  that  the  conditions  com- 
plained  of  were  nothing  new.  It  v/as  the  existence  of 
these  unsettled  conditions  attendant  on  China’s 
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emergence- sre  ~a r  modern  -  state-,  making-ehihei  an  easjr-prejr 
for  an  aggressor,  that  had  led  the  other  powers  in  a 
series  r*  treaties  culminating  in  the  Nine-Power 
Treaty,  to  which  Japan  was  a  signatory,  to  guarantee 
the  sovereignty  and  territorial  integrity  of  China. 

To  get  around  this  obvious  fact  the  defense  propound 
a  most  ■*  vious  argument  that  China,  the  object  of  the 
treaty,  had  forfeited  the  right  to  the  protection 
given  by  the  Nine-Power  Treaty.  While  the  thesis  is 
too  absurd  on  its  face  to  require  refutation,  it 
should  be  noted  that  this  contention  was  not  new. 

The  same  point  that  China  was  not  a  nation  entitled 
to  the  protection  given  to  nations  was  in  fact  raised 
before  the  Lytton  Commission  in  1932.  At  that  time 
the  Commission  pointed  out  that  this  had  not  been 
the  attitude  taken  by  any  power,  including  Japan,  at 
the  Washington  Conference,  and  that  there  had  been 
considerable  improvement  by  1932  in  China's  political 
condition  over  what  the  situation  had  been  at  the 
time  of  the  Washington  Conference.  Wo  must  there¬ 
fore  recognize  that  the  so-called  menace  to  Japan 
because  of  conditions  in  China  was  not  as  great  in 
September  1931  as  it  had  been  in  1921  when  Japan 
became  a  party  to  the  guarantee  of  China's  integrity. 

60a.  Ex.  57 ,  P»  17. 
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61,  Not  only  does  the  contention  fail  to 
measure  the  full  import  of  events  which  preceded 
September  18,  1931,  but  it  stops  short  without 
meeting  the  really  vital  issues  in  this  portion  of 
the.  »nse  which  onljr  begin  where  this  proposition  of 
the  defense  ceases.  It  in  no  way  answers  the  really 
important  matter  whether  this  so-called  menace 
forced  Japan  to  take  military  action  to  meet  it  or 
whether  the  so-called  menace  v/as  used  as  a  pretext 
by  Japan  for  the  purpose  of  separating  from  China  a 
portion  of  her  territory  through  the  use  of  military 
force.  This  defense  thus  ignores  the  fact,  as  shown 
by  the  evidence,  that  the  Japanese  had  planned  to 
carry  out  military  operations  on  a  large  scale  using 
as  a  pretext  any  incident  that  might  occur  and  that 
they  carried  out  this  program  completely.  It 
ignores  the  fact,  as  shown  by  the  evidence,  that  the 
Japanese  did  not  wait  to  put  this  program  into  prac¬ 
tice  until  an  incident  occurred  in  tho  normal  course 

*  • :  » 

•  *  t 

of  events  but  themselves  planned  and  created  the 
incident  which  was  used  as  the  pretext, ^  The  summa¬ 
tion  of  this  contention,  therefore,  moves  the 
defendants'  cause  not  one  step  forward. 

6la.  Prosecution  Summation  D-17  to  D-27,  T.  39084-97; 

D-39  to  D-47,  Tr.  39115*28;  D-51  to  D-53, 

Tr.  39132-35. 

6Tb.  Prosecution  Summation 


D-27  to  15=2 


r2 


62.  Furthermore, 
without  taking  into  consideration  one  of  the 
cardinal  principles  of  the  law  of  self-defense.  The 
law  does  permit  the  use  of  force  as  a  measure  of  self- 
defense  hut  it  does  not  permit  the  use  of  unlimited 
or  excessive  force.  The  law  permits  in  self-defense 
only  the  use  of  such  force  as  is  commensurate  with 
the  danger  involved  and  necessary  to  protect  ag 
it.  If  the  force  used  exceeds  that  allowed  by  the 
law,  the  defense  of  self-defense  fails.  The  use  of 
a  gun  against  the  attack  of  a  small  child  is  not 
self-defense.  A  man  may  be  privileged  to  break  into 
an  adjoining  neighbor's  house  to  put  out  a  fire  wh 
that  neighbor  is  absent  in  order  to  protect  his  own 
property,  but  he  may  not  use  that  privilege  to 
Justify  his  looting  all  that  is  in  that  house 
his  keeping  possession  of  the  house  itself.  Th 
principle  has  been  recognised  with  respect  to  self- 
defense  in  international  law.  In  the  Caroline  Case, 
Secretary  of  State  Webster  said  that  in  order  to  show 
self-defense  one  would  have  to  show  "necessity  of 
self-defense,  instant,  overwhelming  and  leaving  no 
choice  of  means  and  no  moment  for  deliberation"  and 
that  "the  act  Justified  by  the  necessity  of  self- 

limited  by  that  necessity  and  kept 


defense  must  be 
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ci'eaiT-y  wTOiin  ItT"®  Before  Japan  and  - 

accused  can  be  exculpated  on  the  grounds  of  self- 
defense,  they  must  show  that  the  force  used  was 
commensurate  with  the  danger  faced  and  necessary  to 
protect  against  it.  Since  the  Japanese  interests  in 
Manchuria,  although  valuable  as  well  as  disputed, 
were  limited  and  were  for  the  most  part  contained 
in  a  narrow  corridor  in  the  southern  portion,  was  it 
commensurate  with  the  danger  and  necessary  to  protect 
those  interests  for  the  Japanese  to  conduct  military 
operations  throughout  all  Manchuria  and  to  occupy  by 
military  force  the  whole  of  the  great  area  of  Man¬ 
churia?  Was  it  commensurate  and  necessary  for  that 
same  military  force  with  the  aid  of  the  Japanese 
Government  to  separate  that  area  from  China  and  make 
it  in  fact,  if  not  in  name,  Japanese  territory?  The 
League  of  Nations  unanimously  after  thorough  investi¬ 
gation  answered  both  of  those  questions  in  the 
negative.  They  went  even  further  and  held  that  the 
military  operations  carried  out  on  the  night  of 
September  18,  1931  By  the  Japanese  at  Mukden  and 
other  places  in  Manchuria  could  not  be  regarded  as 

62a.  Hershey,  "The  Essential  of  International  Public 

Law  and  Organization,  p.  oo; 

Oppenheim,  Vol.  I,  Sec.  130. 
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measures  of  self-defense .b  No  reason  has  been 
advanced  and  no  evidence  has  been  produced  to  show 
why  this  considered  finding  of  this  international 
body  should  not  bo  confirmed.  In  fact,  the  other 

evidence  in  the  case  confirms  it. 

63.  The  same  defense  is  repeated  with 

respect  to  the  hostilities  with  China  which  began 
in  July  ’337.  It  has  already  been  pointed  out 
earlier  i>.  this  reply  that  this  particular  defense 
contention  fails  for  want  of  proof  since  it  is  based 
almost  whoUy  on  materials  not  in  evidence.  Even 
if  it  could  be  established,  it  faces  the  same 
stumbling  blocks  which  invc.lidated  the  contention 
with  7. aspect  to  the  first  hostilities.  It  again 
fails  to  meet  the  basic  question  did  the  alleged 
menace  from  the  Chinese  situation  force  the  Japanese 
to  take  military  action  to  meet  it  or  was  it  used  as 
a  pretext  by  Japan  to  acquire  control  of  more  Chinese 
territory  through  the  use  of  military  force.  No 
attention  is  paid  to  any  of  the  government  documents 
in  evidence  which  clearly  reveal  Japan's  intention 
and  policy  to  take  over  control  of  the  Asiatic 
continent  and  the  South  Seas.  Assuming  that  this 
so-called  menace  had  been  proved,  once  again  this 
— 6Zb.~Ex.  57,  P.~  l8r~ 
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defense  must  be  measured 'in  terms  ‘of  the  extentTT 
the  military  force  applied.  Was  It  commensurate  with 
the  so-called  danger  and  necessary  to  the  protection 
of  the  limited  rights  which  Japan  possessed,  that 
Japan  should  by  military  force  occupy  all  of  the 
eastern  coast  of  China,  that  she  should  occupy  with 
military  force  large  areas  In  the  interior  of  China, 
that  she  should  occupy  French  Indochina  and  that 
she  should  wage  unlimited  warfare  against  all  the 
Chinese?  Was  It  commensurate  and  necessary  that 
she  make  of  China  a  totally  subservient  satellite 

of  Japan? 

64.  Self-defense  Is  again  pleaded  with 
respect  to  the  wars  against  the  Western  Powers  in 
1941.  This  time  it  is  accompanied  by  a  very 
amazing  corollary  that  Japan  was  provoked  into  a 
war  of  self-defense.  The  defense  have  offered 
evidence  along  several  lines  to  establish  this 
proposition.  Each  of  the  so-called  types  of  proof 
fails  to  establish  either  that  the  Pacific  War  w*i 
in  self-defense  or  that  Japan  was  provoked  into  it. 

In  the  first  instance  the  defense  state  that  Japan 
was  provoked  into  it.  In  the  first  instance  the 
defense  state  that  Japan  was  forced  to  go  to  war  | 

because  she  was  faced  by  economic  strangulation  due  ; 
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to  ths  cancellation  of  the  United  States -Japan 
Commercial  Treaty,  the  embargoes  on  exports  to 
Japan  and  the  freezing  of  Japanese  assets.  This 
thesis,  if  it  is  at  all  tenable,  can  be  established 
only  if  the  series  of  economic  measures  are  considered 
by  themselves  alone  as  though  they  existed  in  a 
vacuum  and  were  unrelated  to  any  of  the  other  events 
that  were  occurring.  These  measures  cannot  be 
measured  except  against  the  background  in  which  they 
took  place,  not  only  in  the  United  States  but  in 
Europe  and  Asia  as  well.  They  must  be  considered 
with  respect  to  the  war  then  going  on  between  Japan 

and  China  and  the  European  War  v/ith  reference  to 

% 

both  of  which  they  were  imposed.  In  the  opening  to 
our  final  argument  we  pointed  out  in  great  detail 
the  exact  relationship  between  these  measures  and 
the  two  great  conflicts.  We  there  showed  that  these 
measures  were  not  imposed  in  a  vacuum  upon  an  inno¬ 
cent  clean-handed  unsuspecting  Japan,  but  were  taken 
after  a  long  period  of  patient  waiting  in  answer  to 
the  continuing  aggression  of  Japan  in  an  effort  to 
stop  that  aggression.  Wo  there  also  showed  that 
during  the  period  of  the  embargoes  the  United  States 
y/as  providing  for  her  own  self-defense  against  the 
1  63a.  f^osecut ion  Summation  G-I53,  Tr.  39703-6. 
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cvon  more  serious  threat  from  Hitlerite  Germany. 
Notwithstanding  the  fact  that  this  was  pointed  out 
in  anticipation  of  this  very  argument  of  the  defense, 
the  defense  have  again  completely  ignored  those 
basic  facts  and  merely  reiterated  their  often 
repeated  contention.  Their  silence,  after  having 
the  matter  called  to  their  attention,  speaks  louder 
than  cvon  r  verbal  acquiescence. 

65.  The  aefonse  contend  that  these  restric¬ 
tions  constituted  a  blockade.  This  is  manifestly 
unsound.  A  "blockade"  is  defined  in  international 
lav;  as  "the  blocking  by  men  of  war  of  the  approach 
to  the  enemy  coast,  or  a  r>art  of  it,  for  the  purpose 
of  nreventing  ingress  and  egress  of  vessels  or  air¬ 
craft  of  all  nations. "a  None  of  the  alleged  acts 
fall  within  this  definition.  If  those  measures  can 
at  all  bo  characterized  as  measures  other  than  measures 
in  defense  of  the  United  States,  they  arc  economic 
sanctions  imposed  against  an  aggressor.  As  such  they 
are  recognized  as  legitimate  measures  to  be  imposed 
by  international  lav;.  Article  7VI  of  the  Covenant  of 
the  League  of  Hattons  had  expressly  recognized  the 
principle  that  a  :r, r  of  aggression  was  an  act  of  war 
65a.  Oppenheim,  Vol.  II,  p.  628. 
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against  the  international  community  end  that  the 
individual  nations  had  the  right  to  impose  not  only 
economic  sanctions  but  also  military  sanctions 
against  tho  aggressor.  Japan  herself  had  giv^n 
sanction  to  this  principle  by  becoming  a  signatory 
to  the  Covenant  and  a  member  of  tho  League,  and  she 
had  come  to  oppose  it  only  after  she  had  become  an 
aggressor.  The  complaint  that  Japan  -.'as  provoleed 
into  -nr  by  reason  of  economic  strangulation  by 
measures  recognized  os  lawful  acts  of  restraint 
upon  an  aggressor  is  strongly  reminiscent  of  the 
convicted  criminal,  -ho  having  been  sentenced  to 
the  penitentiary,  alleges  that  he  has  been  unlawfully 
deprived  of  his  fr codon  of  action. 
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66.  The  second  contention  is  thnt  the  a,'*,  “ 
D  powers  took  certain  notions  of  «  *l«ery  ncturo 
„hich  wore  directed  against  Japan.  In  this  connection 
„o  wish  to  point  out  that  the  prosecution  docs  not,  ns 
stated  by  the  defense,  accept  the  defense  data  with 
respect  to  the  military  and  naval  preparations  of  the 
United  States .  The  prosecution  made  it  unmistakably 
clear  at  the  time  the  defense  -vldonco  was  introduced 
that  the  comparative  statistics  on  naval  strength  in 
the  Pacific  introduced  by  the-  defense  were  highly 
leading.  In  rebuttal  the  prosecution  introduced  into 
evidence  the  exact  figur.s  of  the  United  ftates  Kavy  on 
its  own  naval  strength  in  the  Pacific.  To  take  one 
Ml  example  alone,  the  United  States  Kavy  had  on  hand  only 
six  carriers  completed,  oquippod  and  ready  for  opera¬ 
tional  service  with  a  total  tonnage  of  134, S00  tons 
iMtoed  of  the  alleged  eight  carriers  with  an  alleged 
tonnage  of  162, OoS.  Hence  th  United  States  had  con- 
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sidorably  1  ss  than  the  total  Japanese  aircraft  ton¬ 
nage  of  152,970  tons.*  When  the  prosecution  has  used 
the  defense  statistics  it  has  been  because  the  fallacy 
of  the  defense  contention  could  be  shown  by  the  defense'^ 

66a.  T.  26.635-6  8  ’^Unlted1^  "0^0^00“° 

b-  Vo$8-f  throe  carriers ,  total  ton- 

C*  £X*  T  38  108  no go  85,800  tons,  as 

Ex.  3838-E,  i.  3»,iuo  £,gclnst  Japan' s  ten  err- 

_ _ 7*3nrs  ?nd  152,970  ~t on  s  ♦ _ 
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ov/n  evidence  as  well  as  by  the  prosecution  evidence. 

The  vital  fallacy  in  the  defense  argument  on  these 

various  military  measures  has  already  been  illustrated 

d 

in  our  opening  of  the  final  arguments,  and  nothing 
has  been  pointed  out  by  the  defense  to  show  that  that 
fallacy  did  not  continue  to  exist.  Those  military 
measures  must  bo  seen,  as  were  the  economic  sanctions, 
against  the  backgrounds  of  the  wars  then  raging.  The 
military  measures  cannot  even  be  regarded  as  sanctions 
in  the  same  sense  as  th~  economic  measures.  At  the 
most  they  can  be  regarded  only  c  s  a  type  of  morel  sanc¬ 
tion  because  of  the  restraint  neainst  aggression  v/hich 
the  preparedness  of  the  victim  and  the  knowledge  of 
that  preparedness  puts  upon  thu  aggressor  not  to  begin 
his  aggression. 

67.  As  further  proof  of  their  plea  of  self- 
defense,  the  defense  contend  that  the  United  States 
did  not  negotiate  in  good  faith  Y/ith  Japan.  To  estab¬ 
lish  this  proposition  tiu.  author  of  this  section  of  the 
defense  argument  stated  to  the  Court  that  he  would  ap¬ 
proach  the  problem  with  the  utmost  detachment.  He  has 
kept  his  pledge  faithfully.  lie  has  detached  the  entire 
subject  of  negotiations  from  the  whole  structure  of 
v/hich  it  is  an  undetrchable  part,  he  has  detached 
66d.  Prosecution  Summation  G-155>  T.  39,706-8  _ 
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particular  sentences  fron  tho  rost  of  a  document  • 

This  process  is  of  no  assistance  in  finding  the  solu¬ 
tion  to  the  problem.  These  negotiations  were  not  the 
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negotiations  of  a  simple  business  transaction  with  the- 
parties  disputing  rfbout  the  provisions  of  particular 
clauses.  There  was  in  these  negotiations  something 
much  more  fundamental  than  the  wording  of  particular 
clauses  and  particular  sections*  Tho  real  significance 
of  tho  negotiations  lay  in  the  things  that  the  parties 
were  bargaining  for.  Japan  was  not  bargaining  for 
peace;  she  had  no  need  to  do  so*  There  was  no  threat 
or  prospect  of  tho  United  States,  Britain  or  the  Nether¬ 
lands  making  war  upon  Japan  unless  they  Wore  forced 
to  do  so  by  Japan's  aggression  against  them,  Not  one 
of  tho  accused  for  a  moment  imagined  that  there  was. 
Japan  was  trying  to  buy  oil  and  other  commodities,  some 
of  which  were  needed  to  some  extent  for  purposes  of 
peace,  but  all  of  which  wore  needed  to  a  greater  ex¬ 
tent  for  war.  If  Japan  was  concerned  with  peace  at  all 
it  was  to  stop  tho  war  in  Chino  while  retaining  as  much 
as  possiblo  of  tho  fruits  of  that  war  or  to  extend  them. 
Jwapan's  object  wr  s  to  agree  v/ith  the  United  States  on 
terns  of  peace  for  tho  war  in  China,  which  would  leave 
Japan  with  tho  benefits,  and  thv.n  to  have  the  United 
States  and  Britain  onforco  thorn  upon  China  by 
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threatening  to  withdraw  their  assistance  and  to  leave 
her  to  her  fate  if  she  did  not  accept.  If  China  did 
not  accept  the-  terms  which  violated  her  sovereignty 
and  integrity,  Japan  would  continue  fighting  her.  Only 
this  tine  China  would  bo  bereft  of  such  help  as  she 
hod  formerly  had  against  Japanese  aggression,  and  Japan 
would  be  receiving  thv.  very  munitions  and  materials 
which  hod  formerly  gone  to  aid  Chino  in  her  aggression 
against  China.  Was  it  bad  faith  for  the  United  States 
to  see  through  the  negotiations  to  this  fundamental 
purpose  of  Japan?  Was  it  bad  faith  therefore  for  the 
United  States  to  search  each  now  offer  to  see  whether 
there  had  been  cny  real  deviation  from  this  diabolical 
scheme? 

68.  On  the  other  hand  the  United  States  was 
trying  to  obtain  from  Japan  nothing  but  the  cessation 
of  Japanese  aggression  actual  or  threatened.  She-  wonted 
only  that  Japan  stop  her  aggression  in  China  and  French 
Indo-Chinc.  and  that  Japan  withdraw  her  troops  from 
whore  they  had  no  right  to  be.  She  wanted  Japan  to 
ceaso  being  a  throat  to  her  rear  in  case  she  v/os  forced 
into  the  European  War.  Neither  Britain  nor  the  Nether¬ 
lands  wanted  anything  but  pc'  ce  with  Japan  '■nd  that 
Japan  stop  threatening  their  possessions  in  the  Far 
East  and  stop  rendering  assistance  to  Germany,  with _ 
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whom  these  nations  wore  at. .war y  for  by  this  throat- 
of  war  with  Jnpr.n  they  v/orc  cor.ipcllod  to  dissipate 
their  forces  v/hich  might  otherwise  bo  used  elsewhere. 

69.  The  defense  contend  thr t  the  United 
States  mistook  the  sincerity  of  Jap^n  because  it  v/rs 
misled  by  the  intercepted  messages,  ./e  shall  not  take 
up  the  time  of  the  Tribunal  to  point  out  the  numerous 
instances  of  indicated  differences  between  the  inter¬ 
cepts  and  the  original  instructions  which  show  in  fact 
no  differences  at  all.  Je  merely  point  out  that  Ad¬ 
miral  NOMUhA,  who  received  the  originals,  who  had  the 
actual  code  itself  and  who  "s,  of  course,  fluent  in 
the  Japanese  language  as  only  an  educated  J  a  pane*  so  can 
be,  received  exactly  the  sane  impression  from  the  orig¬ 
inals  that  Secretary  Hull  obtained  from  the-  intercepts.' 
It  v/cs  admiral  NOuUhA,  the  Japanese  Ambassador,  who 
wanted  to  resign  because  lie  did  not  desire  to  bo  in¬ 
volved  in  a  hypocritical  situation  deceiving  himself 

a 

and  others. 

70.  The  defense  would  have  us  believe  that 
there  was  something  shameful  in  the  United  States  con¬ 
tinuing  the  negotiations  v/hilo  believing  Japan  insin¬ 
cere.  Is  there  anything  shameful  in  continuing  negotia¬ 
tions  in  the  hope  that  Japan  might  change  her  attitude 
69a.  hx.  1161,  T.  10,312-3 
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something  to  gain  from  a.  v/rr  with  tho  v/estern  Powers. 

The  defense  have  presented  no  answer  to  this  question. 
They  have  avoided  and  ignored  this  problem.  They  have 
done  so  because  under  all  the  evidence,  including  that 
offered  by  the  defense,  there  con  be  no  answer  other 
than  the  one  given  by  the  prosecution.  *»ny  attempt  to 
hav^  answered  it  would  have  led  solely  and  inevitably 
to  a.  repudiation  of  tho  pica  of  self-defense. 

iiiv.  LEVIfl:  May  it  please  the  Tribunal,  I 
desire  to  object  to  that  portion  of  the  personal  de¬ 
fenses  that  relates  to  Ki.Y«  and  SUZUKI  in  paragraph 
90  at  page  106.  The  rebuttal  is  given  in  relation  to 
SUZUKI  —  to  KtiYA.  I  desire  to  state  that  that  is  not 
a  rebuttal  at  oil. 

THL  PiiESIDLl.T:  Ur.  Levin,  it  is  the  desire 
of  tho  Tribunal,  I  don't  think  there  are  any  exceptions, 
that  this  reply  should  bo  delivered  without  any  inter¬ 
ruptions. 

ML.  LEVIJi:  Mr.  President,  I  do  not  desire  to 
fail  to  acquiesce  in  any  desire  on  the  part  of  the  Tri¬ 
bunal,  but  it  does  seen  to  us  that  this  being  confined 
to  rebuttal  that  wo  should  *  <  permitted  at  least  to 
state  our  objection  in  relation  thereto.  I  would  like 
to  state  that  objection  for  the  record. 

THE  PitESILENT:  Lr.  Tavenner. 
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ku.  TfeVEiiNEL:  If  the*  Tribunal  please.  It 
is  a  strong  argument,  but  it  is  proper  reply  or  rebut¬ 
tal  in  view  of  the  fact  that  it  shows  tho  conflicts 
with  tho  defendant  KaYh's  position  end  his  testimony . 

Mb.  LEVIN:  May  I  bo  permitted  — 

THE  PRESIDENT :  Proceed  to  read  your  reply, 

Kir.  Tavenner. 

Mh.  T/.VENNEh:  D.  The  Personal  Defenses. 

72.  Wit h  the  failure  cf  the  attempt  to  inter¬ 
pose  self-defense  ns  a  justification,  the  defendants 
abandon  all  efforts  to  justify  the  criminal  acts  com¬ 
mitted,  and  assert  certain  personal  defenses  against 
their  liability  for  tho  criminal  acts  committed.  Al¬ 
though  the  personal  defenses  advanced  are  many  and  var¬ 
ied  they  readily  fall  into  a  two-fold  pattern.  On  the 
one  hand  where  it  is  completely  impossible  to  escape 
personal  responsibility,  they  assert  thr t  they  hod  no 
criminal  intent.  On  tho  other  hand  wherever  at  ell 
possible,  they  deny  any  and  all  personal  respc nsibility 
for  the  acts  committed.  In  both  cases  they  hove  failed 
in  all  respects. 

73,  In  order  tc  show  that  tho  defendants  had 
no  criminal  intent  the  defense  relics  upon  the  proposi¬ 
tion  that  th.se  non  hated  war  and  desired  only  peace. 

To  establish  this  preposition  they  point  tc  a  number 
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of  speeches  and  statements  v/hich  reflect  this  great 
hatred  for  war  and  this  overwhelming  desire  for  peace. 
But  these  statements  are  the  same  pious  statements 
v/hich  were- used  tr  beguile,  deceive,  and  mislead  the 
onb'  ssadors  and  heads  of  other  nations.  These  state¬ 
ments  have  been  shov/n  tr  have  been  part  of  the  common 
plan  v/hich  the  defendants  carried  out.  These  state¬ 
ments  wore  themselves  part  of  the  criminal  acts  com¬ 
mitted.  They,  therefore,  show  neither  any  great  hatred 
of  v/ar  and  love  of  peace  nor  any  absence  of  criminal 
intent.  In  order  tc  show  HhT.. '  s  groat  desire  for  peace 
the  defense  point  t<  the  testimony  of  SnW<.Di»  that  H/iTA 

and  the  General  Staff  reduced  the  Japanese  forces  in 

a 

China  to  600,000  to  650,000  men.  How  the  withdrawal 

of  excess  forces  v/hich  rre  strategically  and  tactically 

unnecessary  tc  a  battle  campaign  indicates  a  hatred  of 

war  has  never  been  explained.  The  important  point  is 

that  the  war  cc  ntinued  tc  be  carried  on  while  HAT/i  v/r.s 

War  Minister.  Furthermore,  the  testin< ny  of  this  same 

SikW<.l)A  shewed  that  if  lAvT..  wanted  to  make  peace  v/ith 

China  it  was  because  ho  and  the  <irny  believed  that  they 

could  bring  the  v/ar  tc  r  close  and  retain  all  the 

fruits  of  the  war  through  Gorman  influence  and  power 

b 

enhanced  by  Germany's  dazzling  victories.  H».Tn, 

73a •  Defense  summation  N4,  p.  30 ,  T.  43,296 

— tr; — Exv  3W,  T.  29,009 - 
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therefore,  merely  wonted  to  bring  the  war  o  close 
because  its  purpose  could  bo  obtained  without  it.  This 
proves  no  groat  hatred  cf  war  or  love  of  peace. 

74.  With  respect  to  the  Pacific  War  some  of 

the  defendants,  particularly  and  TOGO,  assert  that 

clthcugh  they  voted  for  war,  they  didn't  went  it  and 

they  hated  it.  Beth  K*>Y,>  and  TOGO  produce  evidence  tc 

show  that  as  a  ccnditi' n  of  their  jc  ining  the  TOJO 

Cabinet  they  had  obtained  TOJO's  assurance  that  the 

mission  rf  the  Cabinet  was  to  work  zealously  for  a 

peaceful  solution.  Sr  strong  was  this  desire  for 

peace  that  in  less  than  three  weeks  after  they  had  be- 

c  me  members  of  the  Cabinet,  they  had  joined  with  the 

ether  members  <  f  the  Imperial  C< nforence  tc  begin  war 

a  pains t  the  Western  Powers  unless  the  latter  insured 
°  a 

to  Japan  the  fruits  of  her  aggressi- n  in  China.  So 
great  was  their  love  cf  pooce  that  they  gave  the  Wes¬ 
tern  Powers  less  than  three  weeks  to  accept  this  pro¬ 
posal.  Peace  was  worth  just  three  weeks  time  to  these 
lovers  of  peace.  So  groat  was  their  love  of  peace  that 
both  K,.Yn  and  TOGO  supported  every  measure  that  led  to 
war.  Notwithstanding  this,  these  non  continue  to  assert 
that  they  didn't  want  the  war.  When  asked  why  then  they 


74a.  Ex.  1107,  T.  10,332;  Ex.  1169,  T.  10,333-40; 

Ex.  1164,  T.  10,318;  Ex.  1165,  T.  10,3£3; 

Ex.  2924,  T.  25,960;  Ex.  2925,  T.  25,966. 
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V"  tod  for  it  if  they  were  so  opposed,  and  why  they 
didn't  resign,  they  then  can  only  say  that  resignation 
wouldn't  have  dene  any  gc  cd  because  others  who  would  have 
voted  for  war  would  hove  been  feund  to  replace  then. 

It  is,  indeed,  a  nest  strange  defense  tr  r  crine  to 
assert  that  "if  I  hadn't  connitted  it,  seneeno  else 
would  have  dene  so."  This  is  the  defense  cf  the  cc  nf i- 
d„nce  nan  whi  would  justify  his  fleecing  cf  his  unsc~ 
phisticated  vie  tin  cn  the  ground  that  if  he  didn't  dc 
it,  sene  other  cc nf idonce  nan  wculd.  Further,  these 
defendants  assort  that  even  if  they  had  wanted  to  re¬ 
sign,  they  could  net  dc  sc  because  it  was  necessary  to 
shew  cabinet  unity  at  this  tine  of  crisis.  Yet  just  a 
year  later  v/hen  the  war  was  already  raging,  the  defend¬ 
ant  TOGO  had  no  difficulty  in  rec*  nciling  with  his  con¬ 
science  his  resignation  because  cf  natters  affecting 
his  prestige  os  Fi  reign  Minister.  No  question  of  cab¬ 
inet  unity  disturbed  hin  then.  The  need  fer  unity  was 
streng  enough  tc  rule  when  it  cone  tc  a  question  if 
conviction  and  belief  but  net  when  it  affected  personal 
prestige.  Wo  can  only  conclude  that  the  conviction  was 
not  too  strong. 
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75.  The  defendant  KIDC  was  another  of  the 
lovers  of  peace.  Yet  it  was  he  who,  with  full  knowledge 
that  T0J0  had  wrecked  the  third  KONOYE  cabinet  because 
KONOYE  wanted  more  time  in  which  to  try  for  a  peaceful 

I 

solution  before  abandoning  the  nation  to  war  when  TOJO 

wanted  immediate  war,  deliberately  selected  TOJO  as 

Premier  and  turned  Japan's  government  over  to  him 

a 

unequivocally  and  completely.  KIDO  establishes  his 

great  love  for  peace  by  stating  that  he  had,  during 

the  third  KONOYE  cabinet,  suggested  that  Japan  abandon 

her  aggressive  program.  Yet  his  own  diary  entry  shows 

that  his  suggestion  was  merely  that  the  commencement 

of  the  war  be  deferred  for  ten  years  while  Japan  made 

b 

more  adequate  and  further  preparations. 

7 6.  The  navy,  as  represented  by  the  defendants 

in  the  dock,  loudly  proclaim  that  they  were  lovers  of 

peace  arm  didn’t  want  war.  They  point  to  the  fact  that 

at  the  Ogikuba  Conference  on  October  12,  1941,  Admiral 

OIKAWA  took  the  position  that  the  time  had  come  to 

determine  on  war  and  peace  and  the  decision  was  up  to 

the  Premier,  and  that  prior  thereto  OKA  had  stated  to 

the  Chief  Cabinet  Secretary  that  the  navy  did  not  want 

war  but  could  not  come  cut  openly  and  say  so,  but  that 

75.  a.  Ex.  1152,  T.  10,285-7;  Ex.  1153-A,  T.  10,289; 

Ex.  2913,  T.  25,866-67;  Ex.  1154,  T.  10,292. 

- h- — Ex.  1130,  T«.  10,198,  30,201. _ _ 
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75.  The  defendant  KIDO  was  another  of  the 

lovers  of  peace.  Yet  it  was  he  who,  with  full  knowledge 

that  TOJO  had  wrecked  the  third  KONOYE  cabinet  because 

KONOYE  wanted  more  time  in  which  to  try  for  a  peaceful 

solution  before  abandoning  the  nation  to  war  when  TOJO 

wanted  immediate  war,  deliberately  selected  TOJO  as 

Premier  and  turned  Japan's  government  over  to  him 

a 

unequivocally  and  completely.  KIDO  establishes  his 

great  love  for  neace  by  stating  that  he  had,  during 

the  third  KONOYE  cabinet,  suggested  that  Japan  abandon 

her  aggressive  program.  Yet  his  own  diary  entry  shows 

that  his  suggestion  was  merely  that  the  commencement 

of  the  war  be  deferred  for  ten  years  while  Japan  made 

b 

more  adequate  and  further  preparations. 

76.  The  navy,  as  represented  by  the  defendants 

in  the  dock,  loudly  proclaim  that  they  were  lovers  of 

peace  ana  didn't  want  war.  They  point  to  the  fact  that 

at  the  Ogikuba  Conference  on  October  12,  1941,  Admiral 

OIKAWA  took  the  position  that  the  time  had  come  to 

determine  on  war  and  peace  and  the  decision  was  up  to 

the  Premier,  and  that  prior  thereto  OKA  had  stated  to 

the  Chief  Cabinet  Secretary  that  the  navy  did  not  want 

war  but  could  not  come  out  openly  and  say  so,  but  that 

75.  a.  Ex.  1152,  T.  10,285-7;  Ex.  1153-A,  T.  10,289; 

Ex.  2913,  T.  25,866-67;  Ex.  1154,  T.  10,292. 

_ tu — Lx.  1130,  .T.»  -10,198,  10,203-. _ 
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it  could  and  would  say  that  it  would  abide  by  the 

a 

Premiers  decision.  However,  when  TOJO  demanded  that 

the  navy  declare  itself  and  that  if  it  would  come  out 

against  war  a  way  could  be  found  to  suppress  the 

b 

younger  army  officers,  the  navy  was  silent.  Did  this 

show  any  great  desire  for  peace  and  opposition  to  going 

to  war?  Or  did  it  show  an  attempt  to  shift  the  onus  of 

the  weighty  decision  to  the  Premier  while  the  navy  stood 

piously  by  and  said  we  will  do  whatever  you  want  but 

we  will  not  take  any  responsibility  for  the  decision? 

Or  could  it  be  that  the  navy  leaders,  knowing  full  well 

% 

that  TOJO  and  the  Army  General  Staff  were  determined 
|  on  war  as  decided,  found  that  this  was  a  convenient  way 
of  shifting  the  entire  burden  onto  the  army  for  a  criminal 
decision  which  the  navy  had  shared  in  making?  SHIMADA 
and  NAGANO  had  a  final  chance  to  alter  the  decision  for 
war  as  late  as  November  30,  1941.  Did  they  use  that  I 

onportunity  for  peace?  On  the  contrary,  they  assured 
the  war  with  their  statement  to  the  Emperor  that  it 

c 

could  be  successful. 

77.  None  of  the  evidence  offered  by  the  defense 
establishes  that  any  of  the  defendants  hated  war  and 
were  men  of  peace.  But-  even  if  it  did,  it  would  be 

l 

76.  a.  Ex.  2913,  T.  25,862-4. 
b.  Ex.  1148,  T.  10,263. 

_J _ a._Ex._JJL98.,  T..  .lQ*46jL _ _ _ I 
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wholly  irrelevant  and  immaterial.  Neither  motive  nor 
the  likes  and  dislikes  of  the  committer  of  a  crime 
enter  into  the  question  cf  criminal  intent.  Many  crimi¬ 
nals  have  been  convicted  although  the  motives  for  their 
crimes  were  good.  It  is  possible  that  many  criminals 
dislike  doing  the  criminal  acts  in  which  they  engage  and 
that  all  but  a  fev;  criminals  would  prefer  not  to  use- 
criminal  methods  if  their  objectives  could  be  attained 
otherwise.  The  sole  test  of  criminal  intent  is  whether 
the  actor  intended  to  perform  the  act  which  the  law  has 
designated  as  criminal.  Even  if  it  be  true  that  these 
men  hated  war,  it  is  also  true  that  they  coveted  the 
lands  and  wealth  of  their  neighbors.  Their  hatred  for 
war  was  not  as  great  as  their  desire  for  their  neigh¬ 
bors’  goods.  They  would  have  preferred  to  get  their 
neighbors'  property  without  going  to  war.  They  were, 
however,  determined  that  they  would  fulfill  their  desire 
even  if  they  had  to  go  to  war  to  do  it.  When  other 
methods  failed,  they  determined  to  go  to  war  to  achieve 
their  aggressive  aims  and  purposes  and  they  did  go  to 
war.  The  only  question  is,  did  they  intend  to  go  to 
war  when  they  did  go  to  war?  Of  the  answer  to  this 
question  there  can  be  ho  doubt. 

78.  In  the  defense  summation  on  Personal 
I _ Responsibility r  it  is  alleged^  that  these -defendants _ ) 


48,363 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


cannot  be  found  to  have  had  a  criminal  intent  because 

they  did  not  know  of  the  illegality  of  their  acts.  If 

this  contention  were  sound  law,  the  facts  of  the  case  do 

not  fall  within  it.  These  men  knew  that  their  acts 

would  result  in  the  killing  of  thousands  of  human  beings 

and  they  knew  that  that  was  illegal.  They  knew  Japan 

had  treaties  and  binding  obligations  and  that  they  were 

breaking  them,  and  they  knew  that  that  was  illegal. 

The  only  thing  they  may  not  have  known  was  that  the 

poeple  of  the  world  were  going  to  become  weary  of  their 

repeated  crimes  and  in  their  righteous  rage  set  up  a 

% 

tribunal  to  try  them  for  their  crimes  and  put  an  end 
to  unbridled  license  going  unpunished.  Moreover,  the 
contention  is  not  sound  lav/.  None  of  the  materials  cited 
in  support  of  the  proposition  establish  the  principle. 

All  they  show  is  that  certain  jurisdictions  permit  the 
fact  of  lack  of  knowledge  cf/ criminality  to  be  con¬ 
sidered  as  a  fact  in  mitigation  of  punishment.  None  of 
them  establish  the  proposition  that  it  is  a  defense. 
Moreover,  it  is  absolutely  impossible  to  see  what  purpose 

is  served  by  the  entire  argument  in  view  of  the  admission 

a 

found  on  the  top  of  page  4.  The  defense  there  clearly 
state  it  is  settled  law  that  "criminal  intent  is  estab¬ 
lished  where  the  person  in  question  knew  the  facts 
78.  a<i  •&erf.eh3e  Summation  Personal  Responsibility,  p.  4.  j 
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which  constituted  the  crime,  i.e.,  his  act  and  the 

natural  and  probable  consequence  thereof,  but,  when  such 

2 

knowledge  is  once  proved,  it  is  not  necessary  tc  further 

3 

irquire  whether  or  not  he  was  aware  of  the  illegality  of 

4 

5 

6 

his  act."  We  submit  that  these  men  knew  their  acts  and 

th  natural  and  probable  consequences  thereof.  It  is 

7 

therefore  unnecessary  to  consider  whether  they  regarded 

8 

them  as  illegal. 

9 

79.  Wherever  at  all  possible,  these  defendants 

10 

attempt  to  evade  the  responsibility  for  the  criminal  acts 

11 

which  were  committed  by  them,  and  their  associates.  Ore 

12 

of  their  favorite  devices  in  an  effort  to  avoid  respon- 

13 

sibjlity  is  to  charge  that  the  prosecution  is  attempting 

14 

to  impose  upon  them  vicarious  liability.  Vicarious 

15 

liability,  as  we  understand  it,  means  that  liability  is 

16 

imposed  upon  a  person  without  any  fault  having  been 

17 

18 

19 

20 

committed  by  the  person,  in  the  same  way  as  civil  liabi- 

lity  is  imposed  upon  a  master  for  the  wrongful  acts  of 

his  servant  committed  while  carrying  cut  the  business  of 

21 

his  raster.  The  prosecution  in  no  way  has  asked  that 

22 

any  man  be  held  liable  because  of  the  acts  of  another. 

23 

It  merely  seeks  to  impose  liability  for  the  acts  com- 

24 

mitted  by  the  person  himself. 

25 

1 

80.  This  charge  has  been  used  in  two  ways  by 

the  defense.  In  the  first  place  they  charge  that  holding. 

■  1 

• 

_ 

a  conspirator  liable  for  the  substantive  offenses  com¬ 
mitted  during  the  course  of  a  conspiracy  is  making  him 
liable  vicariously  for  the  act  of  another.  It  has 
already  been  shown  that  a  conspirator  by  joining  the 
conspiracy  necessarily  becomes  an  aider  and  abettor  to 
the  crimes  which  are  the  subject  of  the  conspiracy. 

When  he  is  held  liable  for  the  substantive  offense  com¬ 
mitted  by  some  other  member  of  the  conspiracy,  he  is 
held  liable  for  that  offense  because  of  his  own  act  of 
aiding  and  abetting  the  commission  of  that  offense. 

There  is  here  no  case  of  imposition  of  vicarious  liabi¬ 
lity.  In  the  second  place  the  defendants  charge  that 
the  prosecution  attempts  to  impose  vicarious  liability 
because  it  holds  a  man  liable  for  acts  "committed  by 
another"  while  holding  public  office.  This  charge  again 
cannot  withstand  analysis.  The  law  recognizes  that  crimes 
are  committed  by  two  classes  of  acts  by  an  individual  — 
acts  of  commission  and  acts  of  omission.  Acts  of  com¬ 
mission  consist  of  the  actor's  own  positive  acts  and  he 
is  liable,  if  those  acts  are  crimes,  because  of  his  own 
acts.  Acts  of  omission  consist  of  those  situations 
where  a  person  has  a  duty  to  act  and  fails  to  act.  If 
the  failure  to  act  results  in  the  commission  of  a  crime, 

I 

the  person  who  had  the  duty  to  act  and  failed  to  act  is 
liable  criminally  for  the  commission  of  the  crime.  His."  . 
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liability  is  not  for  the  act  which  someone  else  committed 
but  is  for  his  own  act  of  omission  in  not  acting  to 
prevent  the  criminal  act.  It  is  these  recognized  rules 
of  liability  that  the  prosecution  asks  the  Tribunal  to 
apply.  For  example,  it  is  a  conceded  fact  in  this  case 
that  all  cabinet  decisions  had  to  be  unanimous.  There 
could  be  no  decision  made  if  one  cabinet  member  dissented. 
If  a  cabinet  member  voted  for  a  measure  which  was  criminal, 

i 

he  is  of  course  liable  for  his  act  of  commission.-.  If, 
as  sometimes  may  have  happened,  a  cabinet  minister  dele¬ 
gated  his  task  to  certain  of  the  other  ministers  and 
such  others  made  a  decision  which  was  binding  as  a  cabinet 
decision  and  was  a  criminal  act,  the  delegating  cabinet 
member  is  liable  for  that  decision  either  because  of  his 
prior  acquiescence  or  subsequent  failure  to  disapprove. 

In  holding  him  criminally  liable  he  is  not  held  for  the 
act  of  the  others  but  for  his  own  act  of  commission  in 
acquiescing  or  for  his  own  act  of  omission  in  failing  to 
dissent  because  without  either  or  both  of  his  acts  being 
committed,  the  criminal  act  couldn't  have  been  committed. 
Likewise,  a  cabinet  minister  who  has  a  specific  duty  can 
be  held  liable  for  an  act  committed  by  his  subordinate 
in  carrying  out  his  superior's  duty.  Here  again  the 
cabinet  minister's  liability  is  not  for  the  act  of  the 
subordinate  but  for  his  own  act  of  omission  in  failing 
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to  act  by  reversing  the  subordinate.  There  is,  therefore, 
here  aeain  no  vicarious  liability. 

81.  It  seems  to  be  the  burden  of  the  defense 
contention  that  a  man's  liability  for  an  act  in  this  case 
can  be  shown  only  by  proving  an  explicit  act  of  commission. 
This  is  manifestly  unsound.  There  are  other  and  equally 
valuable  methods  of  proof.  Since  cabinet  decisions  could 
only  be  made  unanimously,  if  a  cabinet  decision  is  pro¬ 
duced  and  it  is  shown  that  A  was  a  cabinet  member  at  the 
time  the  decision  was  made,  since  the  decision  could  not 
have  been  made  without  A‘s  approval  or  acquiescence,  it 
has  been  shown  that  A  either  gave  his  approval  or 
acquiescence  and  A's  act  of  commission  or  omission  with 
respect  to  the  decision  has  been  established.  Further¬ 
more,  if  an  act  has  been  committed  which  the  evidence 
shows  is  of  a  nature  which  requires  cabinet  action  to 
authorize  its  commission,  since  there  is  a  presumption 
that  the  act  was  lawfully  authorized  through  proper 
cabinet  action,  the  proof  of  the  act  in  itself  and  the 
fact  of  A  being  a  cabinet  member  is  sufficient  to  shift 
to  A  the  burden  of  going  forward  with  evidence  to  show 
that  cabinet  action  was  not  in  fact  taken.  In  the  absence 
of  such  evidence,  the  prosecution  has  Droduce^  sufficient 
evidence  to  meet  the  burden  of  proof  on  the  issue  as  to 
lA's  liability  fnr  the>  net,  committed. _ 


-82'.  '  Thu  defendants  have  resorted.  to  every 
conceivable  device  in  order  to  evade  the  liability 
that  is  theirs .  'responsibility  is  shifted1.  It  is 
shifted  fron  one  group  to  another,  fror.  one  person  to 
another,  fror.  subordinate  to  superior  and  fror.  superior 
t,%  subordinate.  ;  osponsi^ility  is  ininize- .  Ir.por 
tnnt  governnental  bodies  i:  potent;  cabinet 

offices  beco-’e  r'.ero  titles-,  r»on  entrusted  with  the 
highest  duties  becor.c  rera  rutor.atons.  responsibility 
is  obliterated.  Hen  boldly  st~te  they  are  beyond  the 
reaches  of  the  law.  Every  nuance  in  phraseology,  no 
ratter  how  absurd,  f-ntr.stic  or  ridiculous  that  right 
possibly  be  gotten  fror  the  language  of  the  Tribunal 
•  r  the  prosecution  -r  -ny  other  source,  is  clutched 
like  a  straw  by  a  drowning  nan  in  the  rad  rush  of 
d operation  to  escape  frr the  liability  of  acts  which 
in  forr,.er  years  thv.se  non,  who  n<  w  deny  then,  prruc.ly 
boasted  ns  their  own. 

83.  The  favorite  device  of  those  defendants 
in  avoiding  liability  is  t'  shift  all  responsibility  t r 
the  Suorer.e  Conrand.  In  this  they  are  s~fe  fron  all 
reprisal.  They  know  full  Well  that  every  chief  of 
staff  of  either  service  who  served  fror  1928  to  1944 
is  dead.  Those  who  serve’  fron  1944  until  the  sur¬ 
render  in  1945  nr.  in  the  dock  but  their  liability 


incurred  in  other  ofttcia.1  capacities  is  so  great 
that  they  too  are  willing  to  shift  responsibility  to 
the  Supreme  C or.t  me .  There  is  no  doubt  that  the 
Supremo  Command  rust  burr  a  large  sh-rc  of  the  fault 
f<'r  the  criminal  acts  which  wore  committed,  one  there 
is  further  no  doubt  that  if  those  chiefs  of  staff, 
vho  ar.i  now  dead,  wore  living,  they  would  be  principal 
defendants  in  this  case.  However,  the  Suprere  Command 
alone  was  not  responsible*  lv  n  if  they  were  the' 
initiators  and  original  proponents  of  Japan's 
fund  anon  tal  policy,  they  c^uld  n  t  have  made  that 
policy  the  basic  program  of  Japan  without  the  aid  and 
;  ssistance  of  the  government.  The  power  of  the  purse, 
the  basic  power  in  :ny  state,  lay  with  the  government 
and  the  government  alone.  Without  the  active  aid  and 
participation  "f  the  uei  bers  of  the  cabinet  and  the 
Privy  Council,  the  Suuroro  Conrand  would  have  been 
powerless .  The  demands  of  the  Suprero  Cor.nand  might 
have  dictated  the  policy  but  without  the  surrender  of 
the  cabinet  and  its  r  .ady  acceptance  'f  those  demands, 
the  onlicy  cruld  tv t  have  been  ado'tod.  The  Supreme 
Conrand  did  not  prepare  tlv,  peoples'  rinds  for  war; 
it  did  not  make  th.  criminal  treaties  of  alliance, 
although  it  wanted  then;  it  cr  uld  n-'t  pobilize  the 
n  tion  econ  nically  for  war.  Cabinet  oCtif'n  and 
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f'ovornnent  supervision  wire  needed  to  carry  out 
these  norts  'f  the  cor-r^n  plan.  And  it  was  the 
cabinet  and  other  governr.ental  bodies  which  did 
carry  out  these  parts  f  the  plan.  If  we  allocate 
t-  the  e,:pror.;o  Conr  and  its  fu.l  share  rf  the  liability 
for  Japan's  crir.es  rf  arrressi  n,  there  is  r.uch  left 
for  distribution  anong  the  defendants. 

84.  Not  only  is  there  this  effort  to  shift 
responsibility  fror.  one  croup  to  another,  but  within 
a  single  governnental  organ  the  rerbers  of  that  organ 
scranble  to  shift  the  blare  frop.  ^  nc  srrup  of  p.enbcrs 
to  another  group.  The  Perb-rs  of  the  potent  F  ur 
Ministers  and  Five  J  inistors  Conference  like  HII.OTA, 

HI  AMUHA,  ITAGAKI  and  KAY A  assert  that  they  were  power¬ 
less  without  the  acquiescence  or  approval  of  the  other 
.rorbers  of  the  cabinet,  and  that  nothing  they  did  was 
of  ony  irportance  unless  approved  by  those  other 
rorbers.  On  the  other  hand ,  the  cabinet  r.erbcrs  who 

I 

were  n't  p.ePbe-rs  f  the  conference,  like  AAAKI  and 
KIDO,  contend  they  are  not  lial  le  because  these 
ratters  were  n-t  reported  to  then  for  action  or  if 
they  were  reported,  that  they  accepted  then  solely  on 
the  expert  advice  of  the  Porbers  of  the  conferences. 
Thus,  within  the  cabinet  itself  we  have  no  ('no  who  has 


responsibility  fop  sore  of  the  rvst  ir.portant  actions 
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taken  during  the  course  f  execution  of  the  common 
olan.  These  c-ntc-nti'-ns  o.v'il  the  "of aidants  nothin,".. 
If, in  a  particular  cse,  the  c  nforoes  did  not  reoort 
to  the  ^ther  members  of  th„  cabinet  "nd  did  not  nut 
the  nlp.n  into  execution,  the  conferees  .".re  still 
;:uilty  of  the  critic  of  planning  aggressive  wr r.  For 
the  rost  or.rt  the  evidence  sh  avs  that  the  plans  of 
the  conferences  './ore  nut  into  action.  In  those 
coses,  if  the  rotter  was  not  reported.  t'N  the  other 
cabinet  members,  the  other  members  (ns  well  c.s  the 
conferees)  ore  still  liable  f  r  those  rets,  since 
under  the  Japanese  system.  theSu  natters  C'  uld  be 
carried  out  only  with  tho  acquiescence  of  the  other 
rerbers.  If  the  ratters  were  reported ,  other  numbers 
'■re  just  as  liable  as  if  they  lire  accepted  after 
independent  judgment.  The  evidence  also  shows 
that  for  the  m.-st  p*rt  all  “'attars  handled  by  the 

conferees  were  regularly  reported  t"  the  other  nenbers 

a. 

at  cabinet  meetings. 
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85.  Subordinates  blare  their  superiors.  They 
claim  that  under  the  law  <  f  Japan  they  were  bound  to 

t 

carry  oUt  the  rd^rs  of  their  superiors,  they  had  no 
alt;  rnntivo  but  to  obey,  and  so  if  the  act  bo  criminal, 
the  liability  for  it  belongs  to  the  sur^rior.  This 
84a.  Ex.  2218,  T.  15837. 
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is  the  pier,  of  superior  orders.  However,  superior 
orders  are  n- 1  recognized  as  a  defense  in  interna¬ 
tional  law.  The  Charter  specifically  "rovid.es  that 
they  shall  not  he  so  considered  hut  that  they  can  be 
considered  in  litigation.  Superior  orders  are  not 
recognized  in  international  law  as  a  defense  to  the 

a 

violation  of  the  laws  of  warfare.  Opponhoir.  st-tes : 

"The  f~ct  that  a  rule  of  warfare  has  been 

violated  in  pursuance  of  an  rd.er  >f  the  belligerent 

governr.ont  or  of  an  individual  belligerent  connander 

does  not  deprive  tho  act  in  question  of  its  character 

as  a  war  crino;  neither  does  it,  in  principle,  confer 

u'rn  the  perpetrator  ir.  '.unity  frr-n  punislinent  by  the 

injured,  belligerent." 

After  pointing  out  that  there  ’’i.^ht  be  an 

exception  in  the  case  wh.pfe  the  order  was  net  obviously 

illegal  or  where  the  rule  <f  warfare  was  contr'vorsal , 

b 

Opnenhein  states: 

"Houuvcr,  subject  t>  these  qualifications, 
the  question  is  governed  by  the  raj  r  principle  that 
rerbors  of  the  arnud  forces  are  b  und  to  obey  lawful 
or  ’ers  on].y  and  th"t  they  cannot  therefore  escape 
liability  if,  in  'budionco  t'>  a  CMT’and.  th._y  conrit 
85b.  Oppcnheira,  Vcl*  II,  p.*  453. 
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acts  which  both  violate  unchallenged  rules  of  warfare 
and  outrage  the  general  sentiment  of  humanity." 

Since  superior  orders  are  no  defense  to  an 
illegal  act  committed  under  battle  conditions,  they 
certainly  cannot  be  a  defense  to  an  illegal  act  of 
a  subordinate  in  connection  with  planning  and  preparing 
aggressive  war  at  a  time  and  place  which  were  free 
from  the  haste  and  urgency  of  battle  conditions. 
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86.  Superiors  blame  their  subordinates. 

When  confronted  with  documents  which  are  official  doc¬ 
uments  of  executive  branches  of  the  government  which 
thev  headed  at  the  time  the  documents  were  prepared, 
the  defendants  deny  any  knowledge  of  them  and  sav 
that  thev  were  the  work  of  their  subordinates.  They 
claim  they  have  not  seen  a  document  because  their 
seals  do  not  appear  on  the  face  of  it.  When  they 
are  shewn  documents  bearing  their  seals,  they  blandly 
state  the  seals  were  imposed  by  their  subordinates 
and  thev  themselves  never  saw  the  documents.  It  is 
inconceivable  that  these  defendants  would  ask  this 
Tribunal  to  believe  thev  never  saw  these  documents 
which  thev  say  were  prepared  bv  their  subordinates. 
These  were  not  minor  documents  or  routine  matters. 

Thev  were  documents  of  utmost  importance  on  the  most 
vital  matters  being  considered  bv  the  Japanese  gov¬ 
ernment.  Moreover,  the  responsibility  for  an  act  of 
anv  department  under  the  laws  of  Japan  ultimately 
falls  on  the  head  of  the  department.  If  he  failed 
to  p^operlv  supervise  his  subordinates,  who  prepared 
the  document,  he  is  as  liable  for  the  criminal  act  by 
reason  of  omission  as  if  he  had  h’mself  prepared  the 
document. 
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87.  We  have  heard  one  of  the  defendants  blame 
both  hi s  subordinates  and  his  superiors  in  order  to 
absolve  himself  of  responsibility.  The  defendant 
HATA  denies  any  responsibility  for  the  demand  of 
the  death  sentence  in  the  Doolittle  Fliers  case.  He 
claims  that  the  death  sentence  was  ashed  for  bv  his 
subordinate,  Major  HATA,  the  prosecutor  for  the  13th 
Army.3  No  one  has  claimed  that  General  HATA,  the 
defendant,  went  into  court  himself  and  demanded  the 
death  penaltv.b  The  prosecution  does  claim,  as  Is 
shown  bv  the  evidence,  that  defendant  HATA  directed 
the  Prosecutor  of  the  13th  Army  (whose  name  was  Major 
”ATA)  to  dcmard  the  death  sentence.  MIYANO  testified 


in  the  SA’ViiDA  trial: 

"Q.  Did  General  HATA  request  the  prosecutor  of 

the  13th  Armv  to  ask  for  the  death  sentence? 

d 

’'A  He  requested  the  death  sentence. 

On  the  other  hand,  HATA  maintains  that  he  acted  solely 
on  orders  from  Tokyo  and  had  no  power  to  review  or 
revise  the  sentences.  This  ignores  completely  the 
testimonv  of  defense  witness  JsAV/ADA,  the  commander 


87.  a. 

b. 


c. 

d. 


43,441;  Ex.  ^868,  T. ?8, 620 
T.  ‘3§,620  -  the  pertinent  remark  of  the 
President  of  the  tribunal 
Ex.  ^8?4-B,-  T .  38,058-60 
m.  V8,060 
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of  the  13th  Array  which  tried  the  case,  that  the  order 
for  trial  was  issued  by  the  defendant  HATA.  It  also 
ignores  the  fact  that  the  railitarv  ordinance  issued 
by  HATA  on  August  13,  1942,  under  which  the  Doolittle 
Fliers  were  tried,  convicted  and  executed,  contained 
the  provision,  "Under  special  circumstances  the 
execution  of  military  punishment  shall  be  remitted." 

It  is  certainly  reasonable  to  inouire  why  HATA  includ¬ 
ed  this  provision  in  the  order  if  he  had  no  authority 
to  act. 

88.  In  their  attempt  to  shift  responsibility 
the  various  defendants  have  sot  forth  conflicting 
contentions  which  are  mutually  incompatible.  On  the 
one  hand,  the  defendant  HATA,  Commander  in  Chief  of 
the  Expeditionary  Forces  in  China  from  I'arch  1941  to 
November  1944,  while  in  no  wav  denying  the  atrocities 
that  occurred  throughout  the  period  of  his  command 
in  every  province  of  China,  occupied  by  troops  under 
hi s  command  or  in  camps  under  his  comnand ,  maintains 
that  he  was  not  responsible  but  that  the  responsibil¬ 
ity  rested  upon  his  subordinates,  the  commanders  of 
area  armies  and  dJ^isions.  On  the  other  hand, 
DOHIHARA  and  ITAGAKI  and  others  maintain  that  the 


87.e.  T.  27.452-3  ^  _  ... 

f.  Ex.  1991,  T.  14,662,  14,666 
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responsibility  fcr  atrocities  belonged  to  the  theater 
commander  and  that  they  as  area  arnv  connanders  were 
in  no  way  responsible.  Both  of  these  contentions 
cannot  b°  true.  In  fact,  neither  of  them  is  true. 

Both  the  theater  commander  and  the  area  army  command¬ 
ers,  as  well  as  the  subordinate  local  commanders, 
were  responsible  for  the  mistreatment  of  prisoners 
of  war  and  civilian  internees.  The  defense’s  own 

testimony  is  to  that  effect.  Defense  witness  hAITO 

a 

in  his  direct  examination  stated: 

^  \ 

"The  Commander  in  Chief  of  the  Area  Amy  was 
in  direct  command  of  F.v/.'  Camps  and  the  military 
detention  camps,  but  orders  coverinp  the  overall 
management  of  prisoners  were  issued  by  Commander  in 
Chief  of  the  houfhern  Army  Marshal  TERAUCHI  and 
received  through  the  Area  Armv."  (Underscoring 
supplied . ) 

Each  of  t^e  commanders  in  the  chain  of  command 

* 

is  responsible  for  his  own  particular  acts  of  mal¬ 
feasance  or  misfeasance.  The  local  commander  is 
liable  in  the  first  instance.  7/hen  knowledge  of  the 
atrocities  came  to  his  superior,  the  area  commander, 
it  was  the  latter's  dutv  to  sp°  that  the  atrocities 
were  stopped  by  either  ordering  and  enforcing  correct- 
88.  a.  Ex.  3313.  T.  30.230 _ 
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ive  notion  or  bv  removing  and  roplacing  the  local 

commander.  Likewise,  the  theater  commander  had  the 

% 

sane  response bill  tv  of  seeing  that  the  area  connanders, 
his  direct  subordinates,  carried  cut  his  orders  and 
their  duties.  If  he  did  not  take  corrective  measures 
by  issuing  corrective  orders  and  replacing  area  com¬ 
manders,  he  too  is  responsible.  The  defense  evidence 
makes  this  abundantlv  clear.  Th«v  wont  to  great  pains 
to  introduce  evidence  that  HATA  gave  instructions  to 
troops  under  his  command  prohibiting  atrocities  upon 
Chinese  civilians.  If  he  had  the  power  to  issue 
the  orders  to  the  troops  under  his  command,  and  there 
can  be  no  doubt  that  he  had  that  power,  then  he  had 
♦•he  rower  to  see  that  these  orders  were  obeved  and  he 
had  the  power  to  punish  for  v^olaM^ns  o^  those  orders. 
What  has  been  said  about  HATA  on  this  point  applies 
eauallv  to  k'ATtUJI. 

89.  V/ hen  the  defendants  find  it  impossible 
to  shift  the  responsibility  which  was  theirs,  they 
exert  tremendous  efforts  to  minimize  the  importance 
of  the  offices  they  held.  This  practice  has  not  been 
limited  to  those  who  served  in  a  somewhat  subordinate 
capacity  but  has  be^n  used  bv  those  who  held  the 

88.  b.  Ex.  2558,  T.  21,633; 

Ex.  2560,  T.  21,661; 

Exs.  2571  to  2573,  T.  21,793  ff. 
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highest  offices.,  It  has 'been  assorted  by  HIRANUMA 

with  respect  to  the  presidencv  of  tho  Privy  Council. 

He  contends  that  the  function  of  the  Privv  Council  was 

onlv  to  give  advice.  Technically,  this  is  true.  The 

Tnnerial  Ordinance  Creating  and  Regulating  the.  Privy 

Council  defines  its  functions  as  deliberating  and 

a 

presenting  opinions  to  the  Emperor.  However,  when 

it  was  stated  that  the  function  of  a  government  organ 

v/as  advisory  under  the  former  Japanese  Constitutional 

system,  that  expression  did  not  have  the  same  meaning 

as  it  has  in  other  governmental  systems.  It  must  be 

remembered  that  under  the  Japanese  Constitution  all 

b 

powers  of  g°vernment  were  vested  in  the  Emperor,  and 

theoretically,  all  subordinates  who  actually  exercised 

the  powers  of  government  were  "advisors."  This  is 

true  even  with  respect  to  cabinet  ministers.  The 

Constitution  itself  defined  the  functions  of  the 

c 

ministers  of  state  as  advisory.  Yet,  it  certainly 
could  not  be  maintained  from  the  evidence  wo  have 
before  us  that  the  cabinet  ministers  were  advisors 
in  the  sense  that  their  advice  could  be  accepted  or 
rejected.  The  defendants  themselves  maintain  that 
89.  a.  Ex.  83 

b.  Ex.  68,  Arts.  IV  to  XVI 

c.  Ex.  68,  Art.  LV 
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such  advice  could  not  bo  rejected,  In  fact,  if  not 
in  thoory,  tho  cabinot  exercised  the  powers  of  govern¬ 
ment.  Likewise,  in  the  sane  sense  that  the  cabinet 
™as  ndvisorv  and  only  in  that  sense,  tte  Privy  Council 
was  also  an  advisory  bodv,  Under  the  defense’s  own 
theorv,  its  advice  could  not  be  rejected.  If  it  did 
not  have  the  power  in  theorv,  it  actually  did  have 
power  to  ratify  or  to  veto  natters  within  its  province. 
Even  if  the  Privy  Council  had  been  purelv  advisory, 

it  was  recognized  expressly  as  the  "Emperor’s  highest 

% 

£ 

resort  of  counsel"  and  would  bo  responsible  for  the 
advice  given.  Furthermore,  HIRANUMa  contends  that  the 
matters  upon  -which  the  Privy  Council  had  a  voice  were 
limited  to  those  contained  in  Article  VI  or  the  Ord¬ 
inance  Creating  and  Regulating  the  Privy  Council, 
and  he  asserts  that  these  matters  were  of  limited 
scope  and  did  not  cover  national  defense  and  finance, 
two  of  the  most  important  considerations  in  planning 
and  preparing  for  war.  He  does  admit  that  the  Privy 
Council  had  a  part  in  the  promulgation  of  Imperial 
Ordinances  under  Articles  VIII  and  LXX  of  tho  Consti¬ 
tution.  When  we  substitute  the  provisions  of  the 
Constitution  themselves  for  the  innocuous  looking 

89.  d.  T.  31,329-33;  ^x.  3655,  ?.  36,379-83 
e.  Ex.  83,  Art.  VIII. 
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such  advice  could  not  bo  rejected.  In  fact,  if  not 
in  thoory,  the  cabinot  oxorcisod  the  powers  of  govern¬ 
ment.  Likewise,  in  the  sane  sense  that  the  cabinet 
was  advlsorv  and  only  in  that  sense,  the  Privy  Council 
was  valso  an  advisory  bodv.  Under  the  defense’s  own 
theorv,  its  advice  could  not  be  recocted.  If  it  did 
not  have  the  power  in  theorv,  it  actually  did  have 
power  to  ratify  or  to  veto  natters  within  its  province 
Even  if  the  Privy  Council  had  been  purelv  advisory, 

i 

it  was  recognized  expressly  as  the  "Enperor's  highest 

* 

p 

resort  of  counsel"  and  would  be  responsible  for  the 
advice  given.  Furthermore,  HIRANUMa  contends  that  the 
matters  upon  which  the  Privy  Council  had  a  voice  were 
limited  to  those  contained  in  Article  VI  or  the  Ord¬ 
inance  Creating  and  Regulating  the  Privy  Council, 
and  he  asserts  that  these  matters  were  of  limited 
scope  and  did  not  cover  national  defense  and  finance, 
two  of  the  most  important  considerations  in  planning 
and  preparing  for  war.  He  does  admit  that  the  Privy 
Council  had  a  part  in  the  promulgation  of  Imperial 
Ordinances  under  Articles  VIII  and  LXX  of  the  Consti¬ 
tution.  When  we  substitute  the  provisions  of  the 
Constitution  themselves  for  the  innocuous  looking 

89.  d.  T.  31,329-33;  P'X.  3655,  T.  36,379-83 
e.  Ex.  83,  Art.  VIII. 
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numbers,  we  find  that  the  powers  of  the  Privy  Council 
were  not  so  insignificant  as  HIRANUMA  would  have  us 
believe,  and  included  vast  powers  with  respect  to 
national  defense  end  finance.  Article  VITI  contains 
the  power  to  issue  Imperial  Ordinances  in  the  place 
of  laws  when  th*  Diet  is  not  in  session  in  consequence 
of  an  urgent  necessity  to  maintain  public  safety  or 

f 

to  avert  public  calamities.  Article  LXX  grants  the 
power  to  the  government  to  take  all  necessary  financ¬ 
ial  measures  when  the  Diet  cannot  be  convoked  as  to 
the  internal  or  external  condition  of  the  country  in 
case  of  urgent  need  for  the  maintenance  of  public 
safety.8  If  we  bear  in  mind  that  the  duration  of 

h 

the  annual  term  of  the  Diet  was  onlv  three  months, 
and  when  we  recall  from  the  evidence  the  great  amount 
of  important  legislation  which  was  enacted  not  through 
the  Diet  but  by  Imperial  Ordinance,  it  becomes  at  once 
plain  that  the  Privy  Council'oxorcised  wide  legislative 
powers  at  least  during  nine  months  of  the  year. 

90.  The  defendant  KAYA  likewise  minimizes 
the  office  he  held  as  President  o^  the  North  China 
Development  Company.  He  states  that  there  was  nothing 

89.  f.  Ex.  68,  Art.  VIII 

g.  Ex.  68,  Art.  LXX  , 

h.  Ex.  68,  Art.  XLII 
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criminal  about  It  and  he  was  told  that  it  was  to 

maintain  order  and  to  Rive  employment  to  the  Chinese 

people .  The  story  told  bv  this  defendant  is  totally 

incredible.  We  have  already  seen  the  aggressive 

purpose  of  the  North  China  Development  Company  to 
a 

exrloit  China.  We,  therefore,  already  know  the 
criminal  nature  of  this  organization.  Moreover,  we 
must  not  overlook  the  fact  t^nt  when  KAYA  became 
president  of  the  company  he  was  not  a  simple  junior 

a 

official  or  npro  financial  expert  without  knowledge 

of  the  purr oses  of  the  company.  Before  becoming 

president  o/'  the  company,  KAYA  had  been  the  Finance 

Minister  in  the  ^irst  K0N0YE  Cabinet  from  June  4,  1937 

b 

t°  Mav  26,  1938.  During  this  crucial  vear  the  China 

war  broke  out  and  developed  and  KAYA,  ns  a  cabinet 

minister,  had  participated  in  and  y;ns  responsible  for 

every  important  cabinet  decision  made  during  that 

period.  He  had  been  a  member  of  the  Cabinet  which 

c 

had  ordered  mobilization  of  the  troops.  He  had 

been  a  member  of*  the  Cabinet  which  had  determined  on 

a  policv  of  local  settlement  rather  than  settlement 

with  the  Chinese  Central  Government.^  He  hod  been  a 

90.  a.  Prosecution  Furmatien  E,  Par.  E86-9^, 

T.  39,296-^08 

b.  Ex.  Ill,  T.  72? 

c.  Ex.  3260,  m.  29,690 

d.  Ex.  3260,  T.  29,684-5:  Prosecution  Punma- 

_  Hon  E . _ r.ar.  40-rl  .  T.  ^9.241-aAA 
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nenber  of  the  Cabinet  which  decided  to  send  more 

e 

troops  to  Shanghai  in  August  1937.  He  had  been 

a  member  of  the  Cabinet  which  had  refused  Japan's 

attendance  at  the  League  of  Nations  and  the  Brussels 
f 

Conference,  He  had  been  a  member  of  the  Cabinet 

which  had  decided  the  terms  to  be  imposed  upon  China, 

He  had  participated  in  the  decision  of  the  Imperial 

Conference  of  January  11,  19?8  which  decided  on  the 

basic  China  policy.  He  had  been  a  member  of  the 

Cabinet  whic^  on  January  14,  193&  had  decided  not 

to  explain  Japan's  terns  to  China,  and  not  to  deal 

i 

with  the  established  China  Government,  He  had 

been  a  member  of  the  Cabinet  which  had  approved  the 

KONOYE  declaration  of  Januar,r  16,  1938.  He  had 

been  a  member  of  the  Cabinet  which  on  December  24,  1937 

had  decided  "The  Outline  of  Measures  for  the  China 

Incident,"  which  had  provided  a  detailed  plan  for 

economic  exploitation  of  China,  which  had  as  its  aims 

90.  e.  Ex.  2488,  T.  20,699-700,  Prosecution 
Summation  E,  par.  44,  T.  39,245 

f.  Prosecution  Summation  E,  par.  49  -  50, 

T.  3°, 255-57 

g.  Prosecution  Summation  E,  par.  54, 

'f.  39,261-4 

h.  Ex.  3264  r.  3,  T.  29,844-51 

i.  Prosecution  Summation  E,  par.  5 6-7, 

?.  39,265-7 

,1.  Prosecution  Summation  E,  par.  58, 

T.  39,267-8 

k.  Ex.  3263,  29,820-3-26-30;  Prosecution 

Summation  E,  Par.  86,  T.  39,296-8 
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head  of  the  important  Political  Faction  of  tho  China 
Affairs  Board,  neither  ho  nor  the  Board  is  important, 
although  the  evidence  is  clear  that  tho  China  Affairs 
Board  handled  the  entire  matter  of  the  exploitation 
of  China.  He  asserts  that  it  is  a  grave  error  to 
describe  the  Planning  Board  as  ar.  overall  powerful 
bodv  controlling  Japanese  economy.  The  Tribunal 
has  seen  the  plans  drafted  by  the  Planning  Board  and 
the  evidence  shows  that  they  were  put  into  effect. 

I 

If  there  had  been  any  doubt  as  to  the  importance  of 

che  Planning  Board,  the  Ordinance  establishing  it 

would  completely  eliminate  that  doubt.  Article  1  of 

a 

that  Ordinance  provides: 

"The  Board  of  Planning  shall  be  under  the 
jurisdiction  of  the  Prime  Minister  and  take  charge  of 
the  following  affairs: 

"1.  Drafting  of  plans  concerning  the  expan¬ 
sion  and  employment  of  the  total  national  resources  in 
tim°s  of  peace  and  war  and  reporting  of  such  Plans, 
together  with  reasons  therefor,  te  the  Prime  ?!inistor. 

"2.  Investigation  of  the  gists  of  proposals 
which  are  submitted  bv  the  Ministers  to  the  Cabinet 
Council  end  which  have  an  important  bearing  upon  the 
expansion  ard  employment  of  the  total  national  i*  — 

91.  a.  Ex.  71,  PP.  1-2 
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together  with  its  opinion,  to  the  Cabinet  through 
the  Prime  Minister. 

"3.  Reporting,  together  with  its  opinion, 
to  the  Cabinet  through  the  Prim*  Minister  with  refer¬ 
ence  to  the  control  of  budget  for  important  matters 
related  to  the  expansion  and  employment  of  the  total 
national  resources  in  times  of  peace  and  war. 

"4.  Adjustment  and  coordination  of  affairs 
of  various  government  offices  with  regard  to  the  mak¬ 
ing  and  execution  of  a  national  mobilization  plan. 

uc5.  Matters  concerning  the  making  of  a  plan 
for  the  utilization  of  the  territorv  and  matters 
concerning  the  control  of  affairs  of  various  Govern¬ 
ment  offices  as  needed  by  the  plan  for  the  utilization 
of  the  territory." 

Under  the  Ordinance  creating  it,  the  Planning 
Board  was  the  planning  and  coordinating  organ  of  the 
Japanese  Government  with  respect  to  Japan's  total 
national  resources  in  both  times  of  peace  and  war. 
SUZUKI' s  evaluation  of  his  function  as  President  of 
the  Board  of  Planning  differs  considerably  from  his 
Premier's  judgment  that  with  the  appointment  of 
SUZUKI  and  that  of  Admiral  TOYODA  to  the  Commerce 
91  b.  Ex.  3216-A,  T.  29,168,  T.  29,174 
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Ministry,  Japan  at  last  had  a  real  munitions  ministry. 

As  a  Mini ster  of  state,  SUZUKI  contends  that  his  rospons 

ibilitv  for  general  affairs  of  state  was  more  or  less 

nominal  and  certainly  less  heavy  than  that  of  the 

ordinarv  ministers  of  state.  It  was  only  less  heavy 

in  the  sense  that  the  other  ministers  of  state  also 

headed  executive  departments.  fcUIUKI,  however,  had 

a  close  counterpart  In  the  presidency  of  the  Planning 

Board.  There  is  nothing  in  the  record  to  show  that 

in  their  capacity  as  ministers  of  state  (distinguished 

from  their  capacity  as  h°ads  of  particular  ministries) 

the  other  ministers  of  state  had  more  responsibility 

than  a  minister  without  portfolio.  The  Constitution 

does  not  distinguish  between  ministers  with  portfolio 

and  ministers  without  portfolio;  it  makes  all  the 

c 

ministers  state  responsible.  It  should  be  noted 
•that  none  of  the  defense  evidence  which  claims  that 
HOSHINO,  MUTO  and  OKA  attended  the  Liaison  and 
Imperial  Conferences  in  a  secretarial  capacity  even 
intimates  that  SUZUKI  attended  in  any  other  car.acity 
than  as  a  parti ci^ating  conferee, 

92.  SUZUKI ' s  penchant  for  claiming  unimport¬ 
ance  is  onlv  exceeded  by  that  of  HOFHINO.  Although 

91.  b.  Ex.  3216-A,  T.  29,168,  T.  29,174 
c.  Ex.  68,  Art.  LV. 
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the  evidence  establishes  beyond  doubt  that  tho  real 
government  of  Manchukuo  was  in  tho  hands  of  tho  General 
Affairs  Board  and  that  the  Chief  of  that  Board,  always 
a  Japanese,  was  the  real  governing  head  of  Manchukuo, 
HQSHINO  nodestlv  claims  that  ho  was  only  one  of 
tv;enty-seven  bureau  chiefs.  In  passing  it  might  be 
noted  that  apter  develoning  at  length  that  he  was, 
ns  head  of  the  Board,  a  Manchukuo  official  who  v/as 
criticized  for  beinp  pro-Manchurian,  he  gives  away 
the  whole  storv  of  Japan's  position  in  Manchuria  by 
.'.tating  that  when  he  was  appointed  minister  without 
portfolio  and  President  of  the  Planninp  Board  in  the 

a 

Janane.se  Government,  the  anointment  was  a  pronoti  on. 

No  doubt  his  promotion  was  in  recognition  of  his  ser¬ 
vices  for  Japan  in  Manchuria.  HOSHINO  was  unimportant 
as  President  of  the  1-lanninp  Board  and  as  Minister  of 
State.  What  has  been  said  about  SUZUKI  on  this 
point  applies  equally  to  HOSHINO.  He  was  unimportant 
as  the  Director  of  thrt  Tptal  War  Research  Institute. 
This  has  been  considered  previously.  He  was  also 
unimportant  as  Chief  Cabinet  Secretary  in  the  TOJO  Cab¬ 
inet.  He  was  onlv  tc  take. down  telephone  calls  and 
notes  for  TOJO.  Is  it  at  all  c  redible  that  a  man  who 
had  directed  the  affairs  of  the  vast  territory  of 
92.  a.  Defense  Summation  N-7,  r.  3®,  T. 44, 855 
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Manchukuo,  who  had  been  in  chargr  of  the  important 
Planning  Board  and  who  had  boon  a  cabinet  minister 
v/as  chosen  to  do  work  t^nt  any  competent  junior  dork 
could  Or  is  it  that  T0J0  v.»ho  had  worked  vjith 

H0t?HIN0  in  Manchuria  found  in  him  a  valuable  co-worker 
for  bringing  about  the  war  that  T^JO  was  insisting  be 
fought? 

9a .  HO^HINO ,  MTJTO  and  OKA  all  minimize  their 
importance  b'r  claiming  that  they  were  only  explainers 
within  the  Privv  Council  and  secretaries  in  the 
Liaison  and  Imperial  Conferences.  With  rest  net  to 
the  Privy  Council,  the  regulations  of  that  body  provide 
that  rer resentatives  of  ministries,  other  than  the 
minister  (who  was  ex-officio  a  Privy  Councillor), 

could  attend  the  deliberations  and  could  make  speeches 

* 

and  explanations,  but  could  not  vote.  The  right  to 
make  sroochos  and  exr Innations  is  no  minor  right;  it 
implies  a  power  to  persuade.  As  explainers  and  experts 
in  their  resTective  fields,  thesp  men  had  the  power  to 
offer  explanations,  to  argue  and  to  sway  the  decision* 
Likewise  with  rrsrect  to  the  Liaison  Conferences, 
according  to  the  defendant  TOGO,  all  had  taken  an 
active  part  in  the  conferences  and  had  participated 
in  the  debates. b  TOGO  also  testified  that  the  drafts 
93.  a.  3x.  83,  Art.  XI 

_ b*  T.  36 ,07^ -84 _ 


1 


40*398 


containing  unfounded  and  unjust  accusations  against 
the  prosecution.  The  prosecution's  ansv/er  to  the 
notions  to  dismiss  at  the  close  of  the  prosecution 
case  has  been  treated  as  a  definitive  statement  of 
the  prosecution's  entire  case  rather  than  a  hurriedly 
prepared  statement  of  the  main  evidence  against  each 
defendant  to  show  that  a  prina  facie  case  had  been 
established.  Paragraphs  K-l  to  K-3  of  the  prosecu¬ 
tion  summation  have  been  treated  not  for  what  they 
are,  a  statement  showing  that  each  of  the  defendants 
in  this  case  was  a  formulator  of  Japan's  aggressive 
policy,  but  for  what  they  are  not,  a  statement  that 
persons  who  vers  not  formulators  of  Japan's  policy 
were  guilty  of  no  crime.  The  prosecution  statement 

97b.  (Coat'd)  "Y7e  did  not  regard  that  as  amounting 
to  any  arrangement  binding  either  the  defense  or  the 
court.  I  can  only  repeat  that.  I  should  say  binding 
counsel  or  the  court  because  you  are  included,  too, 
ar.  Keenan.* 

Throughout  the  colloquy  between  the  court  and 
the  chief  of  counsel  the  latter  made  it  perfectly 
clear  that  the  prosecution  was  not  abandoning  any¬ 
thing  (T.  35,955) »  The  situation  is  therefore  the 
common  one  where  an  offer  of  stipulation  has  been 
made  and  rejected  and  should  be  treated  as  it  is  in 
any  court  of  law  following  the  professional  canons  as 
a  matter  which  cannot  be  made  the  subject  of  comment. 
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merely  says  that  in  this  case  no  one  who  was  not  a 
forraulator  of  policy  has  been  charged.  It  does  not 
state  that  such  persons  could  not  be  charged  with 
and  convicted  of  the  crimes.  The  prosecution  would 
have  no  authority  to  make  such  a  statement  for  the 
simple  reason  that  the  Charter,  which  is  binding 
upon  it,  holds  to  the  contrary.  Even  if  the  prose¬ 
cution  could  make  and  had  made  a  statement  of  that 
nature,  it  would  be  of  no  importance  in  this  case. 

The  evidence  shows  that  each  of  the  defendants  was 
a  formulator  of  policy,  a  conspirator,  a  participant 
in  the  common  »*?.an.  As  such,  they  are  guilty  not 
only  of  the  conspiracy  but  also  of  each  of  the  sub- 
stantive  offenses  which  they  themselves  or  any  of 
their  co-conspirators  committed,  including  therein 
any  substantive  offense  committed  by  these  defendants 
themselves,  regardless  of  whether  they  formulated  the 
specific  policy  with  respect  to  such  substantive 
offenses.  They  have  even  gone  to  the  extent  of 
boldly  stating  that  nowhere  was  there  any  official 
record  produced  of  speeches  or  addresses  made  by 
them,  although  such  speeches  and  addresses  have  been 

introduced  into  evidence.  HATA  is  one  to  make  this 

a 

rash  statement.  Yet,  the  record  showed  several 
97a.  Defense  Summation  N-4,  p.  47,  T.  43,315 
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speeches  made  by  him  before  the  Diet  Committees  in 

which  he  stated  tnat  the  Nine  Power  Pact  should  not 

be  allowed  to  interfere  with  Japan's  operations  in 

China,  outlined  the  purposes  of  the  China  Affair 

which  included  the  crushing  thoroughly  of  the  Chiang 

Kai-shek  Government,  pledged  that  when  the  Y.ang 

Regime  was  established  that  the  army  must  lend  as 

much  help  as  possible  to  the  new  government,  affirmed 

that  the  army  would  give  every  possible  assistance, 

% 

especially  military  help,  to  the  Wang  Regime,  and 
concluded  that  Japan  would  concentrate  all  her 
ability  to  exclude  any  third  power  which  would  con¬ 
sistently  interfere  with  the  new  order  in  East  Asia. 

98.  These  defendants  would  have  us  believe 
that  they  were  powerless  puppets  inextricably  caught 
in  a  web  of  inevitability  and  victims  of  a  series  of 
untoward  and  wholly  unforeseen  accidents.  Yet  the 
evidence  shows  that  in  this  entire  case  there  v/as 
not  a  single  event  which  could  in  any  way  be  deemed 
an  accident.  Not  one  of  the  events  which  have  been 
reviewed  before  this  Tribunal  was  an  accident.  Each 
of  them  was  planned.  From  beginning  to  end  each  and 
every  act  was  the  product  of  planning,  and  each  of 
them  was  planned  by  these  men  or  some  of  them  in 
furtherance  of  the  great  overall  common  plan  in  v/hich 
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all  of" 'them' had  joined.  ~\>e  can  search  the  entire 

1  record  and  ve  will  not  find  a  single  action  that 

2  was  taken  without  premeditation  and  calm  deliberation. 

3  Net  a  single  word  of  the  history  of  Japan  could  be 


written  if  the  word  "plan"  and  its  synonyms  were 
eliminated  from  our  vocabularies. 
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00.  Not  ever,  the  very  first  event  was  an 
accident.  ’rom  the  very  beginning  a  group  of  officors 
in  the  army  and  certain  civilians  had  a  common  plan 
to  expand  Japan's  empire  to  the  Asiatic  continent  and 
to  take  over  for  Japan  the  wealth  of  that  continent. 
They  first  planned  to  move  into  the  strategically 
and  economically  vital  part  of  China  known  as 
Manchuria.  They  tried  to  have  the  government  of  Japan 
undertake  their  project.  'rhen  this  failed,  they 
determined  to  do  it  themselves  by  killing  Chang  Tso- 
l^n,  the  ruler  of  Manchuria.  v,hen  this  failed  to 
achieve  the  desired  result,  they  planned  and  carried 
out  a  program  o*'  propaganda  "’ithin  Japan  to  build  up 
popular  support  for  their  project.  At  the  same  time 
incidents  in  Manchuria  between  Japanese  and  natives 
fomented  and  magnified.  As  the  time  grew  ripe  for 
taking  action,  since  it  was  apparent  that  the  govern¬ 
ment  in  power  would  not  move  in  the  direction  desired, 
they  planned  to  take  over  the  government  of  Japan  in 
March  1931.  When  this  plan  failed  to  achieve  its 
purpose,  they  planned  to  go  ahead  on  their  own  and 
to  present  the  government  with  a  ?ait  accompli  which 
it  would  have  to  accept.  They  had  v/ithin  the  govern¬ 
ment  fellow  conspirators  '"ho  could  assure  that  the 
government  would  accept.  Accordingly,  they  prepared 
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pnans  to  occupy  by  military  force  all  of  Manchuria 
to  be  put  into  ef  ect  as  an  ostensible  measure  of 
self-defense  upon  the  happening  of  an  incider. To 
ensure  that  an  incident  would  occur,  they  planned 
and  prepared  the  necessary  incident.  On  the  night 
of  September  18,  1931,  they  implemented  tb-ir  plan 
by  creating  their  planned  incident  and  then  taking 
military  action  in  accordance  v/ith  plan.  \s  planned, 
they  disregarded  the  directives  of  the  gov^.’nment  to 
stop  their  schemes  but  continued  to  advance  day  by 
day.  Within  three  months  they  had  achieved  their 
complete  military  objective  and  were  in  military 
control  of  every  strategically  vital  point  in  all  of 
Manchuria.  The  government  was  forced  to  accept  ii he 
results . 

100.  With  the  military  objective  attained, 
the  conspirators  planned  to  consolidate  their  gams . 
They  planned  to  stir  up  an  independence  movement  and 
have  Manchuria  declare  itself  independent.  They 
planned  the  type  of  government  that  Manchuria  should 
have,  and  they  established  it.  They  determined  who 
should  be  the  titular  ruler  of  the  area  and  brought 
to  Manchuria  and  installed  as  Emperor  Henry  Pu-Yi,  all 
as  planned.  In  all  of  these  plans  the  government  was 


I. 


forced  to  concur  and  to  devise  plans  to  utilize  the 
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results  of  the  conspirator's  action.  In  accordance 
with  plan  the  government  withdrew  Japan  from  the 
League  of  Nations.  It  accepted  completely  the 
accomplished  facts  of  the  plan.  Japanese  v/ere 
installed  in  the  main  government  posts.  Plans  for 
Japanese  military  control  of  Manchuria  vie  re  success¬ 
fully  put  into  execution.  The  complete  economic 
exploitation  was  planned  and  carried  out  according 
to  plan.  Even  the  development  of  the  narcotics 
industry  vias  planned  and  carried  out  according  to 
plan.  Nothirg  that  occurred  happened  by  chance  or 
because  of  accident.  And  the  men  v/ho  formulated 
these  plans  -ere,  among  others,  the  very  men  who  are 
sitting  in  this  dock.  The  evidence  has  shov/n  that 
these  men  played  varying  roles  but  the  actions  of 
each  were  dictated  by  the  needs  of  the  common  plan. 
KOISO  and  HASHIMOTO  were  key  men  in  the  attempt  to 
take  over  the  government.  DOHIHAFA  and  ITAGAKI  took 
an  active  part  in  planning  and  fomenting  the  incident 
and  planning  and  carrying  out  the  military  and 
political  activities.  MINAMI  faithfully  carried  out 
his  role  as  irside  man  within  the  opposition,  and  then 
as  Governor-General  of  the  Kwan^ung  Leased  Territory 
directed  all  of  the  domination  and  exploitation. 

AEAKI,  HIROTA,  HOSHINO,  TO JO,  ITAGAKI  all  played 
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important  roles  in  the  planning  and  execution  of  the 
•’hole  program  of  exploitation  and  domination.  Others 
played  less  major  roles  of  more  or  less  importance 
in  the  fulfillment  of  their  common  plan. 

101.  No  sooner  than  the  conspirators  had 
consolidated  their  first  gains,  they  began  on  a 
second  series  of  plans,  MINAMI  and  UMEZU,  commanders 
of  the  Japanese  armies  in  Manchuria  and  in  China, 
together  "ith  War  Minister  FAYASHI,  planned  to 
separate  North  China  and  Mongolia  from  China,  and 
action  i:,as  taker,  to  foment  autonomous  movements  in 
accordance  w;iiLi  those  plans.  In  those  actions 
DOHIHARA  once  again  v/as  a  leading  figure  in  their 
execution.  Complete  plans  for  North  China  were  made 
both  in  the  Kwantung  Army  and  in  the  General  §taff 

at  Tokyo. 

102.  The  conspirators  could  no  longer 
depend  uoon  a  policy  of  proceeding  on  their  own  and 
then  having  the  government  ratify  their  actions 
piecemeal.  They  had  to  have  control  of  the  govern¬ 
ment.  Once  more  a  coup  d  'etat  v/as  attempted.  While 
the  coup  d f gt.at  failed,  its  failure  v/as  only  nominal 
since  HIRCTA  v'as  only  able  to  form  a  government  upon 
acceding  to  the  demands  of  the  conspirators  in  the 
army,  and  the  government  became  a  full-fledged  member 
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important  roles  in  tho  planning  and  execution  of  the 
•’hole  program  of  exploitation  and  domination.  Others 
played  less  major  roles  of  more  or  less  importance 
in  the  fulfillment  of  their  common  plan. 

101.  No  sooner  than  the  conspirators  had 
consolidated  their  first  gains,  they  began  on  a 
second  series  of  plans.  MI NAM I  and  UMEZU,  commanders 
of  the  Japanese  armies  in  Manchuria  and  in  China, 
together  ’-'ith  War  Minister  FAYASHI,  planned  to 
separate  North  China  and  Mongolia  from  China,  and 
action  '■•'as  taken  to  foment  autonomous  movements  in 
accordance  li  those  plans.  In  those  actions 
DOHIHARA  on:-:  again  v; as  a  leading  figure  in  their 
execution.  Complete  plans  for  North  China  were  made 
both  in  the  Kv/antung  Army  and  in  the  General  §taff 

at  Tokyo. 

102,  The  conspirators  could  no  longer 
depend  upon  a  policy  of  proceeding  on  their  ov/n  and 
then  having  the  government  ratify  their  actions 
piecemeal.  They  had  to  have  control  of  the  govern¬ 
ment.  Once  more  a  coup  d  'etat  v/as  attempted.  While 
the  coup  d 1  et.at  failed,  its  failure  v/as  only  nominal 
since  HIRCTA  ’7as  only  able  to  form  a  government  upon 
acceding  to  the  demands  of  the  conspirators  in  the 
army,  and  the  government  became  a  full-fledged  member 
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of  tho  cons-piracv.  Having;  overcome  tholr  last _ 

obstacle  and  obtained  control  of  the  government, 
the  conspirators  made  sure  that  they  never  could  lose 
it.  They  made  sure  that  one  of  their  members  subject 
to  their  absolute  control  v/ould  at  all  times  be  a 
member  of  every  Government  as  War  Minister.  They 
retained  control  of*  the  government  at  all  times 
thereafter,  and  each  succeeding  government  planned 
and  carried  out  every  move  in  the  common  plan.  Only 
once  rfid  they  almost  lose  control,  but  they  success¬ 
fully  circumvented  that  by  preventing  UGAKI  from 
forming  a  government .  The  HIROTA  Cabinet  made  the 
common  plan  tic  basic  national  policy  of  Japan,  v/hich 
it  defined  as  the  securing  of  Japan's  position  on 
tho  Asiatic  continent  by  diplomatic  policy  and 
"national  defense"  and  the  advancing  and  developing 
of  Japan  toward  the  South  Seas.  Tho  cabinet  prepared 
detailed  plans  for  the  complete  domination  and 
exploitation  of  North  China. 

103.  Unable  to  accomplish  their  plans  in 
North  China  peaceably,  the  conspirators  determined 
on  military  action.  Once  again  they  planned  an 
incident  and  once  again  they  created  an  incident 
and  carried  out  military  operations  accordin'?  to 
plan.  They  deliberately  determined  pursuant  to  plan 
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that  settlement  would  be  made  only  v'ith  the  local 
authorities  and  made  it  Impossible  to  have  a  settle¬ 
ment.  They  planned  and  carried  out  battles  and 
campaigns  on  a  huge  scale,  violating  at  every  turn 
the  established  rules  of  warfare.  They  deliberately 
refused  to  grant  to  China  concrete  terms  of  peace  and 
decided  to  eliminate  the  Chiang  Kai-shek  government 
by  force  of  arms.  As  in  Manchuria,  they  planned 
political  regimes  and  economic  exploitation  and 
carried  out  their  plans  in  every  detail.  They 
planned  a  new  puppet  government  for  China  and  planned 
every  stop  in  establishing  the  V/ang  Ching-wei 
government  just  as  had  boon  done  in  Manchuria 
earlier.  They  carried  out  this  plan.  Without 
exception,  each  and  every  one  of  those  defendants 
participated  in  the  formulation  of  these  plans  or 
in  their  execution.  To  name  only  those  who  partici¬ 
pated  in  a  major  capacity  of  the  first  importance  wo 
would  have  to  include  ARAKI,  HASHIMOTO,  HATA, 
UIRANUMA,  HIROTA,  HOSHINO,  ITAGAKI,  KAYA ,  KIDC, 
MATSUI,  HUTO,  OKA,  SHIMADA,  SUZUKI,  and  TO JO.  The 
others  also  played  their  roles  and  played  them  well. 
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that  settlement  would  be  made  only  with  the  local 
authorities  and  made  it  impossible  to  have  a  settle¬ 
ment.  They  planned  and  carried  out  battles  and 
campaigns  on  a  huge  scale,  violating  at  every  turn 
the  established  rules  of  warfare.  They  deliberately 
refused  to  grant  to  China  concrete  terms  of  peace  and 
decided  to  eliminate  the  Chiang  Kni-shck  government 
by  force  of  arms.  As  in  Manchuria,  they  planned 
political  regimes  and  economic  exploitation  and 
carried  out  their  plans  in  every  detail.  They 
planned  a  now  puppet  government  for  China  and  planned 
every  stop  in  establishing  the  V/ang  Ching-wei 
government  just  as  had  boon  done  in  Manchuria 
earlier.  They  carried  out  this  elan.  Without 
exception,  each  and  every  one  of  those  defendants 
participated  in  the  formulation  of  these  plans  or 
in  their  execution.  To  name  only  those  who  partici¬ 
pated  in  a  major  capacity  of  the  first  importance  wo 
would  have  to  include  ARAKI,  HASHIMOTO,  HATA, 
HIRANUMA,  HIROTA,  HOSHINO,  ITAGAKI,  KAYA ,  KIPC, 
KATSUI,  HUT 3,  OKA,  SHIMADA,  SUZUKI,  and  TO JO.  The 
others  also  played  their  roles  and  played  them  well. 
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104.  With  the  adoption  of  the  basic  policy 
of  1936,  it  was  decided  that  it  would  be  etteined  in 
any  way  possible,  even  by  going  to  war  if  necessary. 

It  was  realized  that  in  carrying  out  this  program 
they  might  hove  to  resort  to  war  not  only  against 
China  but  also  against  the  Soviet  Union  and  the  Y/estern 
Powers,  and  it  was  therefore  necessary  to  gear  Japan 

for  war.  In  accordance  with  this  clan,  the  conspir¬ 
ators  prepared  extensive  plans  for  the  mobilization 

of  Japan's  economy  for  war  end  these  plans  were  executed 

in  every  detail.  They  prepared  the  army  and  the  navy 
for  war.  They  prepared  their  strategic  plans,  naming 

the  Soviet  Union  and  the  Western  Powers  as  the  nations 
they  would  fight  and  naming  the  objectives  they  wanted 
to  attain.  They  made  their  plans  to  prepared  the 
people  psychologically  for  war  and  those  plans  we re 
faithfully  executed.  They  planned  alliances  with  the 
Axis  PowcrS  in  the  event  of  war  and  they  entered  into 
alliances  with  Germany  ?no  Italy,  and  the  allies 
together  prepared  for  war.  With  the  Axis  lowers  they 
planned  to  (divide  the  entire  world  among  themselves. 
Again  we  world  have  to  name  each  of  the  defendants 
as  major  contributors  to  the  formulation  and  execu¬ 
tion  of  all  of  these  plans. 

105.  They  planned  to  extend  their  domination 
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and  control  to  the  areas  of  the  South  Sees.  They 
plrnned  what  areas  they  would  take  rnd  ho w  they 
would  he  governed.  They  planned  to  take  French  Indo¬ 
china  by  force  if  necessary.  They  took  Indo-Chinn  by 
military  force  rnd  through  military  pressure.  They 
planned  to  exploit  the  Netherlands  East  Indies,  and 
when  the  latter  bravely  resisted,  they  planned  to  take 
that  area,  by  force.  They  plrnned  to  threaten  the 
United  States  if  it  did  not  give  in  to  Japan's  demands 
that  it  would  have  to  face  Japan  cs  an  enemy  in  the 
event  the  United  States  became  involved  in  war  with 
Germany  rnd  did  so  threrten.  They  planned  to  go  to 
war  with  the  United  Strtcs  and  Great  Britain  if  those 
nations  did  not  accede  to  their  demands  and  give  them 
all  they  sought.  They  determined  that  their  demands 
must  be  accepted  by  the  date  most  strategically 
advantageous  for  opening  war,  and  they  opened  war  at 
that  time.  They  planned  that  the  attacks  on  Great 
Britain  should  be  mode  without  prior  warning  and  they 
carried  out  that  plan.  They  planned  that  only  token 
warning  should  be  given  to  the  United  States,  They 
plrnned  to  open  war  jointly  with  Germany  and  Italy 
and  they  put  tnrt  plan  into  effect.  In  cooperation 
with  Germany  they  planned  and  did  divide  the  areas  of 
conflict  with  the  ’’'estern  lowers  in  order  to  divide 
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their  fighting  strength.  They  Dlenned,  preprred  end 
vie. ged  all  of  the  wars  until  the  moment  they  were 
completely  defeated.  Again  wo  woild  have,  to  name  all 
the  defendants  if  wc  were  to  list  the  key  formula tors 
and  executors  of  these  plans. 

106.  These  were  no  accidents,  no  untoward 
events.  These  defendants  were  not  mere  automatons; 
they  were  not  replaceable  cogs  in  a  machine;  they 
were  not  playthings  of  f-^te  caught  in  a  maelstrom 
of  destiny  from  which  there  was  no  extrication.  These 
me?i  were  the  brains  of  an  empire;  they  were  the  leaders 
of  a  nation's  destiny.  It  was  theirs  to  choose  whether 
their  nation  "iuld  lead  an  honored  life  in  the  family 
of  nations,  willing  to  settle  differences  that  night 
arise  in  an  amicable  and  lawful  manner  or  whether  their 
nations  would  embark  unon  a.  Drogrora  of  aggrandizement 
and  v/ar  against  the  other  members  of  the  family  of 
nations  and  would  become  a  symbol  of  evil  throughout 
the  world.  They  made  their  choice.  For  this  choice 
they  must  bear  the  guilt  —  a  guilt  which  is  perhaps 
greater  than  that  of  any  group  of  men  who  have  stood 
before  the  bar  of  justice  in  the  entire  history  of 
the  world .  Those  men  were  not  the  hoodlums  who  were 
the  powerful  part  of  the  group  which  stood  before  the 
Tribunal  in  Nuernberg,  dregs  of  a  criminal  environment 
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their  fighting  strength.  They  planned,  prepared  and 
waged  r.ll  of  the  wars  until  the  moment  they  were 
completely  defeated.  Again  we  would  have  to  name  all 
the  defendants  if  wc  were  to  list  the  key  formula tors 
and  executors  of  these  plans. 

106.  These  were  no  accidents,  no  untoward 
events.  These  defendants  were  not  mere  automatons; 
they  were  not  replaceable  cogs  in  a  machine;  they 
were  not  playthings  of  fate  caught  in  a  maelstrom 
of  destiny  from  which  there  wa s  no  extrication.  These 
men  were  the  brains  of  an  empire;  they  were  the  leaders 
of  a  nation's  destiny.  It  was  theirs  to  choose  whether 
their  nation  ".uld  lead  an  honored  life  in  the  family 
of  net ions,  willing  to  settle  differences  that  might 
arise  in  an  amicable  and  lawful  manner  or  whether  their 
nations  would  embark  uoon  a  program  of  aggrandizement 
and  war  against  the  other  members  of  the  family  of 
nations  and  would  become  a  symbol  of  evil  throughout 
the  world.  They  made  their  choice.  For  this  choice 
they  must  bear  the  guilt  --  a  guilt  which  is  perhaps 
greater  than  that  of  any  group  of  men  who  have  stood 
before  the  bar  of  justice  in  the  entire  history  of 
the  world .  These  men  were  not  the  hoodlums  who  were 
the  powerful  part  of  the  group  which  stood  before  the 
Tribunal  in  Nuernberg,  dregs  of  a.  criminal  environment 
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thoroughly  schooled  in  the  v/ays  of  crime  and  knowing 
no  other  methods  but  those  of  crime.  These  men  were 
supposed  to  be  the  elite  of  the  nation,  the  honest 
and  trusted  leaders  to  whom  the  fete  of  the  nation 
had  been  confidently  entrusted.  Some  of  them  were 
men  who  v/ere  held  in  high  respect  end  esteem  as  men 
of  peace  and  good  will  by  the  leaders  and  representa¬ 
tives  of  other  nations.  These  men  knew  the  difference 
between  good  and  evil.  They  knew  the  obligations  to 
which  they  had  solemnly  "ledgcd  their  notion.  With 
full  knowledge  they  voluntarily  made  their  choice 
for  evil,  to  disregard  the  obligations  and  to  betray 
the  faith  which  their  own  people  end  others  hod  in  them! 
With  full  knowledge  they  voluntarily  elected  to  follow 
the  path  of  war  bringing  death  and  injury  to  millions 
of  human  beings  and  destruction  and  hate  wherever  their 
forces  went.  They  gambled  with  the  destiny  of  the 
people  of  their  nation  rnd  like  common  felons  every¬ 
where  brought  only  death  and  hurt  and  destruction  and 
chaos  to  those  whose  care  had  been  entrusted  to  them. 

For  this  choice  these  men  now  stand  before  this 
Tribunal  awaiting  judgment.  They  must  be  judged  for 
v/hat  their  ccts  were  and  for  whet  they  were  intended 
to  be.  These  acts  v/ere  pursuant  to  their  own  choice. 
They  made  their  choice  for  aggression  and  for  war  and 


/ 


they  made  it  freely  rnd  voluntarily .  For  this 
choice  they  must  bear  the  guilt. 


THE  PRESIDENT:  The  Tribunal  reserves 
Judgment  and  adjourns  to  r  time  to  be  fixed  and 
announced. 


it 


(’'•hereupon,  at  1712,  an  adjourn¬ 
ment  was  taken  to  n  date  to  be  announced.) 
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they  rede  it  freely  rnd  voluntarily .  For  this 
choice  they  must  bear  the  guilt. 

THE  PRESIDENT:  The  Tribunal  reserves  its 
Judgment  and  adjourns  to  a  time  to  be  fixed  and 
announced. 


("■hereupon,  at  1712,  an  adjourn¬ 
ment  was  taken  to  a  date  to  bo  announced.) 


po.fts  o;~  t  should  bo  substituted  Tor  the 
corresponding  or.  7rs  in  the  record. 


YCSHIDA  DIRECT 
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of  the  times  and  comply  with  the  wishes  of  the 
prefectural  offices,  the  military  authorities  placed 
the  Special  Volunteer  Officers  in  charpe  of  training 
of  the  schools  and  at  the  same  time  ordered  officers 
who  had  been  attached  to  the  schools  to  assist  the 
youth  training  schools  in  their  training.  Thus,  the 
military  authorities  did  everything  in  their  power 
to  overcome  difficulties  encountered  in  carrying  out 
training. 

"In  addition,  in  view  of  the  lessons  we  had 
] /arned  from  the  fighting  at  the  outset  of  the  China 
Incident,  we  were  obliged  to  reor^anifto  the  military 
cadet  system;  that  is,  yr.i  yen r  system  was  extended 
to  two  years,  the  privilege  of  the  reduction  of 
'•he  period  of  active  service  which  had  been  enjoyed  by 
those  who  had  passed  the  examination  of  the  youth 
training  schools  was  abolished.  In  193?  the  youth 
training  school1  was  renamed  'the  youth  school*  and 
it  became  a  compulsory  course.  In  order  to  carry  out 
actively  the  training  of  the  students  of  the  universi¬ 
ties  which  had  been  inactive,  the  training  became  a 
compulsory  instead  of  an  optional  course.  In  addition, 
the  circumstances  caused  the  students  to  take  much  more 
interest  in  military  affairs  than  ever  before.  In  view 
of  the  fact  that  the  war  situation  demanded  the  rcpleti 
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of  the  times  and  comply  with  the  wishes  of  the 
prefectural  offices,  the  military  authorities  placed 
the  Special  Volunteer  Officers  in  charge  of  training 
of  the  schools  and  at  the  same  time  ordered  officers 
who  had  been  attached  to  the  schools  to  assist  the 
youth  training  schools  in  their  training.  Thus,  the 
military  authorities  did  everything  in  their  power 
to  overcome  difficulties  encountered  in  carrying  out 
tra'ning. 

"In  addition,  in  view  of  the  lessons  we  had 
]  /arned  from  the  fighting  at  the  outset  of  the  China 
Incident,  we  were  obliged  to  reorder  i  so  the  military 
cadet  system;  that  is,  n.-:  year  system  was  extended 
to  two  years,  the  privilege  of  the  reduction  of 
7he  period  of  active  service  which  had  been  enjoyed  by 
those  who  had  passed  the  examination  of  the  youth 
training  schools  was  abolished.  Ir.  1939  the  youth 
training  school'  was  renamed  'the  youth  school'  and 
it  became  a  compulsory  course.  In  °rder  to  carry  out 
actively  the  training  of  the  students  of  the  universi¬ 
ties  v/hich  had  been  inactive,  the  training  became  a 
oompulsory  instead  of  an  optional  course.  In  addition, 
the  circumstances  caused  the  students  to  take  much  more 
interest  in  military  affairs  than  ever  before.  In  view 
cl  the  fact  that  the  war  situation  demanded  the  repleti 


